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Presidential Documents

Title 3—

The President

Proclamation 8027 of June 2, 2006

National Oceans Week, 2006

By the President of the United States of America

A Proclamation

During National Oceans Week, we recognize the importance of the oceans
to our national heritage, economy, and security and reaffirm our commitment
to protecting them through wise stewardship and sensible management.

The magnificent beauty of the oceans is a blessing to our country and
the world. The oceans also sustain an abundance of natural and historical
treasures, enable the transportation of vital goods, and provide food and
recreation for millions of people. My Administration is working with State,
tribal, and local governments, the private sector, and international partners
to foster more effective conservation of our oceans, coasts, and Great Lakes
resources and to advance the environmental, economic, and security interests
of our Nation.

On December 17, 2004, I established the Committee on Ocean Policy to
implement the United States Ocean Action Plan. Through this plan, we
are building an integrated ocean observing system, promoting ocean edu-
cation, embarking on deep oceans research, supporting our maritime transpor-
tation system, and enhancing our international leadership role in ocean
science and policy. We are also advancing legislation to strengthen the
National Oceanic and Atmospheric Administration, establish a system of
sustainable aquaculture, and maintain protections for marine mammals. To
fulfill my commitment to end overfishing, we are working with the Congress
to build an improved, market-based system to better manage our fisheries
and keep our commercial and recreational fishing industries strong.

I appreciate all those who are dedicated to making the oceans, coasts,
and Great Lakes cleaner, healthier, and more productive. By working together,
all Americans can help sustain the oceans for generations to come.

NOW, THEREFORE, I, GEORGE W. BUSH, President of the United States
of America, do hereby proclaim June 4 through June 10, 2006, as National
Oceans Week. I call upon the people of the United States to learn more
about the vital role the oceans play in the life of our country and how
we can conserve their many natural treasures. I encourage all our citizens
to observe this week with appropriate programs and activities.
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IN WITNESS WHEREQOF, I have hereunto set my hand this second day
of June, in the year of our Lord two thousand six, and of the Independence
of the United States of America the two hundred and thirtieth.

~ /

[FR Doc. 06-5231
Filed 6-6-06; 8:45 am]
Billing code 3195-01-P
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This section of the FEDERAL REGISTER
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applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 205
[Docket Number: TM-06—06—FR]
RIN 0581—-AC60

National Organic Program—Revisions
to Livestock Standards Based on
Court Order (Harvey v. Johanns) and
2005 Amendment to the Organic Foods
Production Act of 1990 (OFPA)

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: This final rule revises the
National Organic Program (NOP)
regulations to comply with the final
judgment in the case of Harvey v.
Johanns (Harvey) issued on June 9,
2005, by the U.S. District Court, District
of Maine, and to address the November
10, 2005, amendment made to the
Organic Foods Production Act of 1990
(7 U.S.C. 6501 et seq., the OFPA),
concerning the transition of dairy
livestock into organic production.

Further, this final rule revises the
NOP regulations to clarify that only
nonorganically produced agricultural
products listed in the NOP regulations
may be used as ingredients in or on
processed products labeled as
“organic.” In accordance with the final
judgment in Harvey, the revision
emphasizes that only the nonorganically
produced agricultural ingredients listed
in the NOP regulations can be used in
accordance with any specified
restrictions and when the product is not
commercially available in organic form.

To comply with the court order in
Harvey, USDA is required to publish
final revisions to the NOP regulations
within 360 days of the court order, or
by June 4, 2006.

Accordingly, this final rule amends
the NOP regulations to eliminate the use

of up to 20 percent nonorganically
produced feed during the first 9 months
of the conversion of a whole dairy herd
from conventional to organic
production. This final rule also
addresses the amendment made to the
OFPA concerning the transition of dairy
livestock into organic production by
allowing crops and forage from land,
included in the organic system plan of
a dairy farm, that is in the third year of
organic management to be consumed by
the dairy animals of the farm during the
12-month period immediately prior to
the sale of organic milk and milk
products.

DATES: Effective June 8, 2006, except for
§205.606, which is effective on June 9,
2007.

FOR FURTHER INFORMATION CONTACT:
Mark Bradley, Associate Deputy
Administrator, Transportation &
Marketing Programs, National Organic
Program, 1400 Independence Ave., SW.,
Room 4008—So., Ag Stop 0268,
Washington, DC 20250. Telephone:
(202) 720-3252; Fax: (202) 205—7808.
SUPPLEMENTARY INFORMATION:

I. Background

In 1990, Congress passed the OFPA,
which required the USDA to develop
national standards for organically
produced agricultural products to assure
consumers that agricultural products
marketed as organic meet consistent,
uniform standards. Based on the
requirements of the OFPA, USDA
established the NOP to develop national
organic standards, including a National
List of substances approved for and
prohibited from use in organic
production and handling, that would
require agricultural products labeled as
organic to originate from farms or
handling operations certified by a State
or private entity that has been
accredited by USDA. On December 21,
2000, USDA published the final rule for
the NOP in the Federal Register (7 CFR
part 205). On October 21, 2002, the NOP
regulations became fully implemented
by USDA as the uniform standard of
production and handling for organic
agricultural products in the United
States.

In October 2003, Arthur Harvey filed
a complaint under the Administrative
Procedure Act in the U.S. District Court,
District of Maine. Mr. Harvey alleged
that several subsections of the NOP
regulations violated OFPA, were

arbitrary, and not in accordance with
law.

On January 26, 2005, the U.S. Court
of Appeals for the First Circuit issued a
decision in the case. The court upheld
the NOP regulations in general, but
remanded the case to the U.S. District
Court, District of Maine, for, among
other things, the entry of a declaratory
judgment that stated 7 CFR 205.606
does not establish a blanket exemption
to the National List requirements
specified in 7 U.S.C. 6517, permitting
the use of nonorganic agricultural
products in or on processed organic
products when their organic form is not
commercially available. The district
court ordered the Secretary to make
publicly known within 30 days—
through notice in the Federal Register
to all certifying agents and interested
parties—that 7 CFR 205.606 shall be
interpreted to permit only the use of a
nonorganically produced agricultural
product that has been listed in 7 CFR
205.606 pursuant to National List
procedures, and when a certifying agent
has determined that the organic form of
the agricultural product is not
commercially available. USDA
complied with this order on July 1, 2005
(70 FR 38090).

The court also ruled in favor of Mr.
Harvey with respect to 7 CFR 205.605(b)
of the NOP regulations, concerning the
use of synthetic substances in or on
processed products which contain a
minimum of 95 percent organic content
and are eligible to bear the USDA seal
(7 CFR 205.605(b)). The court found
§ 205.605(b) contrary to the OFPA and
in excess of the Secretary’s rulemaking
authority.

In addition, the court found in favor
of Harvey with respect to 7 CFR
205.236(a)(2)(i) of the NOP regulations.
This section creates an exception to the
general requirements for the conversion
of whole dairy herds to organic
production. The court found the
provisions at 7 CFR 205.236(a)(2)(i)
contrary to the OFPA and in excess of
the Secretary’s rulemaking authority.

On June 9, 2005, the district court
issued its final judgment and order in
the case. A copy of the final judgment
and order may be found at https://
www.ams.usda.gov/nop.

Congressional Amendment to the OFPA

After the court issued its final
judgment and order, Congress amended
the OFPA. On November 10, 2005,
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Congress amended the OFPA by
permitting the addition of synthetic
substances appearing on the National
List for use in products labeled
“organic.” The amendment restores the
NOP regulation for organic processed
products containing at least 95 percent
organic ingredients on the National List
and their ability to carry the USDA seal.
Therefore, USDA is not revising the
NOP regulations to prohibit the use of
synthetic ingredients in processed
products labeled as organic nor restrict
these products’ eligibility to carry the
USDA seal.

Congress also amended the OFPA to
allow a special provision for
transitioning dairy livestock to organic
production. The NOP regulations
currently provided that when an entire,
distinct herd is converted to organic
production, the producer may, for the
first 9 months of the year, provide a
minimum of 80-percent feed that is
either organic or raised from land
included in the organic system plan and
managed in compliance with organic
crop requirements. The circuit court
found these provisions to be contrary to
the OFPA and in excess of the
Secretary’s rulemaking authority.

In the amendments to OFPA,
Congress provided a new provision to
allow crops and forage from land
included in the organic system plan of
a farm that is in the third year of organic
management to be consumed by the
dairy animals of the farm during the 12-
month period immediately prior to the
sale of organic milk and milk products.
USDA is revising § 205.236(a)(2) to
reflect this amendment to the OFPA in
this rulemaking.

II. Comments Received

We received 13,115 comments, most
as form letters (13,020). Comments were
received from consumers, producers,
processors, trade associations, food
industry organizations, certifying
agents, the National Organic Standards
Board (NOSB), and state governments.
The majority of the comments received
dealt with the proposed changes to the
dairy animal language in the regulation.

Several comments requested a more
lengthy comment period than the 15-
day comment period provided.
However, the Department determined
that the changes that were mandated by
the U.S. District Court to be completed
by June 4, 2006, had been well
publicized for over a year, as the circuit
court’s decision was published on
January 26, 2005. To meet the mandated
court deadline therefore, a shortened
comment period was considered
appropriate.

Comments were received dealing with
paragraph § 205.606 and how
commercial availability and the
National List procedures applies to
products labeled as “made with organic
(ingredients).” This was an error in the
proposed rule; paragraph § 205.606
should only pertain to products labeled
as “‘organic.” Because products labeled
as “made with organic (ingredients)”
may, by definition, contain up to 30
percent nonorganic agricultural
ingredients, regardless of commercial
availability, we have corrected the
language in this final rule.

Commenters requested that changes
be made to § 205.600(b), dealing with
the criteria by which materials are
evaluated by the National Organic
Standards Board (NOSB) for inclusion
on the National List. Specifically,
commenters asked to eliminate the
words “processing aids and adjuvants”
in the criteria of synthetics to be
reviewed of handling materials under
§205.600(b). The Department has no
position on this comment at this time,
as the comments go beyond the scope of
the proposed rule. These comments will
be provided to the NOSB and the NOSB
may consider whether to make a
recommendation to the Department for
amending the NOP regulations.

Other commenters discussed the
definitions of the terms “ingredient,”
“processing aid,” and ‘““substance.”
These commenters suggested that
changes in the NOP regulations section
of definitions, or elimination of some
words altogether elsewhere in the NOP
regulations, could improve the clarity of
the NOP regulations with respect to how
materials are evaluated for inclusion on
the National List.

In response to the commenters’
suggestions to improve the clarity of the
NOP regulations by revising
aforementioned terms, the Department
welcomes these suggestions. However,
these comments will be provided to the
NOSB for consideration of a
recommendation to the Department for
amending the NOP regulations through
future notice and comment rulemaking.
As noted above, this rulemaking seeks
merely to satisfy the court final order
and judgment and implement the
Congressional amendments at this time.

We also received several comments
related to the amendment to the OFPA
by Congress that authorized the
Secretary to establish procedures for
adding nonorganic agricultural
materials to the National List in the
event of an emergency if they are
commercially unavailable in organic
form. These commenters asked for a 60-
day notice and comment rulemaking
period; commenters also asked when

and how the Department planned to
proceed with such rulemaking. Since
this amendment to the OFPA is not part
of this rulemaking, the Department will
proceed through normal notice and
comment rulemaking procedures and
consult with the NOSB prior to
publishing a proposed rule on
emergency petition procedures.

The vast majority of the comments
received dealt with subparagraph
§205.236(a)(i). Most comments were
positive for keeping the last third of
gestation for conversion of an entire
dairy herd in the regulation. However,
these commenters wanted the last third
of gestation clause to apply to all dairy
operations once the operation is
certified as organic, regardless of the
number of animals converted, or
whether an entire, distinct herd is
converted.

When Congress amended the OFPA,
only the feed provision was addressed,
to provide a different method of
transition for dairy animals entering
organic production. This final rule
implements the Congressional
amendments and the court’s final
judgment. USDA recognizes that this
change still leaves two methods of
replacement of dairy animals for organic
dairy operations and that this is a matter
of concern in the organic community.
To address the issue of dairy
replacement animals for all certified
organic dairy operations, USDA will
draft an advanced notice of proposed
rulemaking (ANPR) to invite public
comment on further changes necessary
to the NOP regulations dealing with the
origin of dairy livestock under
subparagraph § 205.236(a)(2), Dairy
Animals.

We received comments that expressed
concern that producers would be able to
feed dairy animals feed and forage that
had been harvested earlier than the
third year, from land in transition to
organic and that a certifying agent must
be able to inspect the records to verify
that this does not occur. This is a valid
concern, and commas have been
inserted in the final regulation to make
clear that crops and forage must come
from land that is in the third year of
transition to organic.

II1. Related Documents

Documents related to this final rule
include the OFPA, as amended, (7
U.S.C. 6501 et seq.), its implementing
regulations (7 CFR part 205), and a
Federal Register notice publishing the
final judgment and order in the case of
Harvey v. Johanns (70 FR 38090).
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A. Executive Order 12866

This action has been determined not
significant for purposes of Executive
Order 12866, and therefore, does not
have to be reviewed by the Office of
Management and Budget.

B. Executive Order 12988

Executive Order 12988 instructs each
executive agency to adhere to certain
requirements in the development of new
and revised regulations in order to avoid
unduly burdening the court system.
This final rule is not intended to have
a retroactive effect.

States and local jurisdictions are
preempted under section 2115 of the
OFPA (7 U.S.C. 6514) from creating
programs of accreditation for private
persons or State officials who want to
become certifying agents of organic
farms or handling operations. A
governing State official would have to
apply to USDA to be accredited as a
certifying agent, as described in Sec.
2115(b) of the OFPA (7 U.S.C. 6514(b)).
States are also preempted under Sec.
2104 through 2108 of the OFPA (7
U.S.C. 6503 through 6507) from creating
certification programs to certify organic
farms or handling operations unless the
State programs have been submitted to,
and approved by, the Secretary as
meeting the requirements of the OFPA.

Pursuant to section 2108(b)(2) of the
OFPA (7 U.S.C. 6507(b)(2)), a State
organic certification program may
contain additional requirements for the
production and handling of organically
produced agricultural products that are
produced in the State and for the
certification of organic farm and
handling operations located within the
State under certain circumstances. Such
additional requirements must: (a)
Further the purposes of the OFPA, (b)
not be inconsistent with the OFPA, (c)
not be discriminatory toward
agricultural commodities organically
produced in other States, and (d) not be
effective until approved by the
Secretary.

Pursuant to section 2120(f) of the
OFPA (7 U.S.C. 6519(f)), this final rule
would not alter the authority of the
Secretary under the Federal Meat
Inspection Act (21 U.S.C. 601 et seq.),
the Poultry Products Inspections Act (21
U.S.C. 451 et seq.), or the Egg Products
Inspection Act (21 U.S.C. 1031 et seq.),
concerning meat, poultry, and egg
products, nor any of the authorities of
the Secretary of Health and Human
Services under the Federal Food, Drug
and Cosmetic Act (21 U.S.C. 301 et
seq.), nor the authority of the
Administrator of the Environmental
Protection Agency (EPA) under the

Federal Insecticide, Fungicide and
Rodenticide Act (7 U.S.C. 136 et seq.).

Section 2121 of the OFPA (7 U.S.C.
6520) provides for the Secretary to
establish an expedited administrative
appeals procedure under which persons
may appeal an action of the Secretary,
the applicable governing State official,
or a certifying agent under this title that
adversely affects such person or is
inconsistent with the organic
certification program established under
this title. The OFPA also provides that
the U.S. District Court for the district in
which a person is located has
jurisdiction to review the Secretary’s
decision.

C. Regulatory Flexibility Act and
Paperwork Reduction Act

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.) requires agencies
to consider the economic impact of each
rule on small entities and evaluate
alternatives that would accomplish the
objectives of the rule without unduly
burdening small entities or erecting
barriers that would restrict their ability
to compete in the market. The purpose
is to fit regulatory actions to the scale of
businesses subject to the action. Section
605 of the RFA allows an agency to
certify a rule, in lieu of preparing an
analysis, if the rulemaking is not
expected to have a significant economic
impact on a substantial number of small
entities.

Pursuant to the requirements set forth
in the RFA, the Agricultural Marketing
Service (AMS) performed an economic
impact analysis on small entities in the
final rule published in the Federal
Register on December 21, 2000 (65 FR
80548). AMS has also considered the
economic impact of this action on small
entities and has determined that this
final rule would have an impact on a
substantial number of small entities.

Small agricultural service firms,
which include producers, handlers, and
accredited certifying agents, have been
defined by the Small Business
Administration (SBA) (13 CFR 121.201)
as those having annual receipts of less
than $6,500,000 and small agricultural
producers are defined as those having
annual receipts of less than $750,000.

The U.S. organic industry at the end
of 2001 included nearly 6,949 certified
organic crop and livestock operations.
These operations reported certified
acreage totaling just over 2 million acres
of organic farm production. Data on the
numbers of certified organic handling
operations (any operation that
transforms raw product into processed
products using organic ingredients)
were not available at the time of survey
in 2001; but they were estimated to be

in the thousands. Based on 2003 data,
certified organic acreage had increased
to 2.2 million acres. By the end of 2004,
the number of certified organic crop,
livestock, and handling operations
totaled nearly 11,400 operations, based
on reports by certifying agents to NOP
as part of their annual reporting
requirements. AMS believes that most of
these entities would be considered
small entities under the criteria
established by the SBA.

U.S. sales of organic food and
beverages have grown from $1 billion in
1990 to an estimated $12.2 billion in
2004. Organic food sales are projected to
reach nearly $15 billion for 2005. The
organic industry is viewed as the fastest
growing sector of agriculture,
representing 2 percent of overall food
and beverage sales. Since 1990, organic
retail sales have historically
demonstrated a growth rate between 20
to 24 percent each year. This growth
rate is projected to decline and fall to a
rate of 5 to 10 percent in the future.

In addition, USDA has accredited 96
certifying agents who have applied to
USDA to be accredited in order to
provide certification services to
producers and handlers. A complete list
of names and addresses of accredited
certifying agents may be found on the
AMS NOP Web site, at http://
www.ams.usda.gov/nop. AMS believes
that most of these entities would be
considered small entities under the
criteria established by the SBA.

Impact of Lawsuit and Congressional
Amendment on Dairy

The loss of the 80-20 feed exception
can be measured depending on various
feed costs, for average farm sizes, and
for the sector as a whole using 2003
estimates of the number of certified
dairy livestock in the United States—the
latest year for which numbers are
available.? Generally, for organic dairy
operations, feed and labor are the most
significant cost components, comprising
upwards of 50 percent of the total
variable costs of the operation.2 Organic
feed is significantly more expensive
than conventional feed, and various
quotes for organic feed run as high as
double the cost of conventional or
nonorganic feed rations. According to

1Greene, Catherine. Certified organic livestock,
2003, numbers were obtained from the author on
permission; forthcoming from the Economic
Research Service (ERS), U.S. Department of
Agriculture.

2Dalton, Timothy J., Lisa A. Bragg, Rick
Kersbergen, Robert Parson, Glenn Rogers, Dennis
Kauppila, Qingbin Wang. “Cost and Returns to
Organic Dairy Farming in Maine and Vermont for
2004,” University of Maine Department of Resource
Economics and Policy Staff Paper #555, November
23, 2005.
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one study, higher feed cost was the
largest and most important difference
between organic and nonorganic dairy
production, with the additional expense
of feeding organic dairy costs being 54
percent of the price differential received
for organic milk.? In this study, for a 48-
cow organic herd, purchased feed cost
$1,003 per cow, or $298 per cow more
than for a conventional dairy operation.
For the entire year, the average farm
spent approximately $49,000 for
purchased organic feed for the 48-cow
herd in this study.

A rough estimate of the loss of the 80—
20 feed exception can be determined
using this study’s farm cost numbers.
Using the estimated per-cow feed
numbers, if a dairy farmer had to switch
from using 80 percent organic feed to
100 percent organic feed, and purchased
all of the organic feed, the additional
cost to the dairy farmer is $27 per
month, or about 2.7 percent higher than
using the 80-20 feed exception.

For the sector, based on ERS’s latest
estimate of approximately 74,435
certified dairy cows in 2003, the loss of
the 80-20 feed provision using the
above cost estimates would amount to
around $2 million. But this assumes: (1)
All of the dairy cows in the sector are
converted to organic in the same year;
(2) all farm operators use the 80—20 feed
provision in that same year; and (3) all
organic feed was purchased. Because
these assumptions are unlikely, the $2
million estimated for the sector likely
overstates the total cost of the loss of the
80-20 feed provision. This cost estimate
more likely represents an upper bound
estimate based on this farm study’s feed
cost estimate, as if all dairy cows were
converted to organic at a single point in
time under the above assumptions.

TABLE 1.—COST OF LOSING 80-20
FEED PROVISION BASED ON
VERMONT-MAINE  DAIRY  STUDY
COST ESTIMATES

Organic feed per cow: $1,003 per year or
$84 per month

Nonorganic feed per cow: 795 per year or
$66 per month

9 months: 20% nonorganic feed cost:
(0.2)x(366)x(9) = $119

80% organic feed costs: (0.8)x($84)x(9) =
$605

3 months: 100%
(1.0)x(384)x(3) = $252

Total Feed Using 80-20: $976

12 months using organic feed only: 12
monthsx$84/cow = $1,003

Difference (loss) of 80—20, 48-cow herd: 12
mox$27/cow loss = $1,296

organic  feed:

3 Ibid.

Instead, an alternative estimate could
be derived for a growing industry that
is adding new dairy cows to the
industry. According to ERS, in 2000,
there were just over 38,000 certified
dairy livestock, increasing to nearly
49,000 by 2001, and 67,000 in 2002.
With reports of rising milk prices and
shortages in the U.S. organic dairy
market in 2005, continued growth in
organic dairy livestock numbers could
be expected.

Therefore, an alternative estimate of
the loss is to calculate the number of
dairy cows added to the sector each year
and assume they were all added to the
sector by being converted using the 80—
20 feed transition provision. Using the
ERS numbers above, between 2000 and
2001, 11,000 certified dairy cows were
added. Another 18,000 cows were
added by 2002, and 7,435 in 2003. On
average, 12,145 dairy cows were added
each year since 2000. Based on these
numbers from ERS and the additional
cost of $27 per cow from the study
above, using the 80-20 feed provision,
the loss of the 80-20 provision would
have cost dairy farmers approximately
$327,915 per year, or nearly $1 million
over the 3-year period.

Different estimates were obtained
from discussions with Western state
industry experts in dairy feed and
nutrition, and budgets developed by
certifying agents who work with
certified dairy operations.* These
estimates resulted in higher costs due to
the loss of the 80—20 feed provision, of
as much as $416 per cow annually, or
assuming an addition of approximately
12,000 cows per year to the sector, a loss
of nearly $5 million per year to the
sector.

Depending on location, climate, size,
and purchased feed, costs may vary
considerably. The west, for example,
tends to be a feed-deficit region where
farmers purchase more feed and rely
less on feed from on-farm or nearby
sources. The farther the distance a
farmer has to go to obtain feed, the more
costly the feed will be, all other things
being equal, making it likely that costs
would vary by region or climate.

With higher milk prices, more farmers
might be attracted to enter organic dairy
farming. In the short run, this would
add to pressure (due to more
competition) on feed supplies. With the
loss of the 80-20 feed provision, this
could drive up the cost of feed; in the
short run, therefore, there could be

4Information provided in conversations with
Pacific Nutrition-Consulting (PNC) based on
USDA-ACA budgets for estimating the cost of the
transition year for dairy farmers using the 80-20
feed provision.

additional upward pressure on these
cost estimates.

Regardless, these additional costs
would have to be absorbed somewhere.
They must either be passed forward to
consumers in the form of higher fluid
milk and dairy product prices—already
at high premiums relative to
conventional dairy product prices—or
they would have to be absorbed by
farmers.

However, Congress did amend OFPA
for transitioning dairy farmers, by
permitting such dairy farmers to graze
dairy livestock on land being converted
to organic production during its 3rd
year of transition. Thus, the loss of the
80-20 feed exception is mitigated in
part by the action that Congress took. In
effect, a farm transitioning its dairy
cows to organic could put its cows on
that farm’s pasture being converted to
organic and the milk from those cows
would be organic at the same time as
crops being harvested from that land—
at the end of the third year that the land
completed organic management.

Congress leveled the playing field for
dairy farmers when they amended
OFPA in this area by removing any
penalties that dairy farmers faced with
the so-called “‘4th year”— i.e., the
additional transition year that dairy
cows underwent due to lactation cycles.
And Congress did not change the basic
requirement of OFPA. Dairy cows must
be organically managed for at least 12
months; after these 12 months of organic
management, only her milk and milk
products may be represented as organic.

The status of the dairy cow is a
different story. The dairy cow is only
organic if she was raised organically
from the last third of the mother’s
gestation. When a dairy cow is
slaughtered, she cannot be sold as
organic slaughter stock unless she was
raised organically from the last third of
the mother’s gestation, the same as other
slaughter livestock (except poultry,
which must be raised organically
beginning with the second day of life).
That remains the same in the NOP
regulation.

In providing the transition language,
entry in organic dairying may become
easier, which could ease current milk
shortages in the organic milk market at
retail. Certainly it should help smaller
dairy farmers entering the organic
industry who may be faced with having
to purchase higher priced organic feed,
by allowing them to graze dairy
livestock on their land that is being
transitioned to organic certification.

Other changes in this rule merely
implement Congressional amendments
and the court’s final judgment and
order. With respect to alternatives to
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this rule, as stated above, this rule
merely implements language which
Congress has enacted and complies with
the court’s final judgment and order.

AMS is committed to compliance
with the Government Paperwork
Elimination Act (GPEA), which requires
Government agencies in general to
provide the public the option of
submitting information or transacting
business electronically to the maximum
extent possible.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

No additional collection or
recordkeeping requirements are
imposed on the public by this rule.
Accordingly, OMB clearance is not
required by § 305(h) of the Paperwork
Reduction Act of 1995, 44 U.S.C. 3501,
et seq., or OMB’s implementing
regulation at 5 CFR part 1320.

Further, given the Congressional
amendments, and the court’s final
judgment and order, good cause exists
under 5 U.S.C. 533 for not postponing
the effective date of this rule, except
§ 205.606, until 30 days after
publication in the Federal Register.

List of Subjects in 7 CFR Part 205

Administrative practice and
procedure, Agriculture, Animals,
Archives and records, Imports, Labeling,
Organically produced products, Plants,
Reporting and recordkeeping
requirements, Seals and insignia, Soil
conservation.

m For the reasons set forth in the
preamble, 7 CFR part 205, is amended
as follows:

PART 205—NATIONAL ORGANIC
PROGRAM

m 1. The authority citation for 7 CFR
part 205 continues to read as follows:

Authority: 7 U.S.C. 6501-6522.

m 2. Section 205.236 (a)(2) is revised to
read as follows:

§205.236 Origin of Livestock.

(a) I

(2) Dairy animals. Milk or milk
products must be from animals that
have been under continuous organic
management beginning no later than 1
year prior to the production of the milk
or milk products that are to be sold,

labeled, or represented as organic,
Except,

(i) That, crops and forage from land,
included in the organic system plan of
a dairy farm, that is in the third year of
organic management may be consumed
by the dairy animals of the farm during
the 12-month period immediately prior
to the sale of organic milk and milk
products; and

(ii) That, when an entire, distinct herd
is converted to organic production, the
producer may, provided no milk
produced under this subparagraph
enters the stream of commerce labeled
as organic after June 9, 2007: (a) For the
first 9 months of the year, provide a
minimum of 80-percent feed that is
either organic or raised from land
included in the organic system plan and
managed in compliance with organic
crop requirements; and (b) Provide feed
in compliance with § 205.237 for the
final 3 months.

(iii) Once an entire, distinct herd has
been converted to organic production,
all dairy animals shall be under organic
management from the last third of

gestation.
* * * * *

m 3. Section 205.606 is revised to read
as follows:

§205.606 Nonorganically produced
agricultural products allowed as ingredients
in or on processed products labeled as
organic.

Only the following nonorganically
produced agricultural products may be
used as ingredients in or on processed
products labeled as “organic,” only in
accordance with any restrictions
specified in this section, and only when
the product is not commercially
available in organic form.

(a) Cornstarch (native)

(b) Gums—water extracted only (arabic,
guar, locust bean, carob bean)

(c) Kelp—for use only as a thickener and
dietary supplement

(d) Lecithin—unbleached

(e) Pectin (high-methoxy)

Dated: June 2, 2006.
Barry L. Carpenter,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 065203 Filed 6—5—06; 9:14 am]
BILLING CODE 3410-02-P

MATERIAL INCORPORATED BY REFERENCE

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2006—-24953; Directorate
Identifier 2006-NM—-084-AD; Amendment
39-14628; AD 2006-04—11 R1]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A321-100 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is revising an
existing airworthiness directive (AD)
that applies to certain Airbus Model
A321-111,-112, and —131 airplanes.
That AD currently requires repetitive
inspections to detect fatigue cracking in
the area surrounding certain attachment
holes of the forward pintle fittings of the
main landing gear (MLG) and the
actuating cylinder anchorage fittings on
the inner rear spar; and repair, if
necessary. That AD also provides for
optional terminating action for the
repetitive inspections, adds inspections
of three additional mounting holes, and
revises the thresholds for the currently
required inspections. We issued that AD
to detect and correct fatigue cracking on
the inner rear spar of the wings, which
could result in reduced structural
integrity of the airplane. This new AD
retains the requirements and revises the
applicability of that AD. This AD results
from the discovery of a typographical
error in the applicability of that AD,
which could cause the unsafe condition
on an affected airplane to remain
uncorrected. We are issuing this AD to
detect and correct fatigue cracking on
the inner rear spar of the wings, which
could result in reduced structural
integrity of the airplane.

DATES: Effective June 22, 2006.

The incorporation by reference of the
publications specified in the following
table, as listed in the regulations, was
approved previously by the Director of
the Federal Register as of March 8, 2006
(71 FR 8792, February 21, 2006).

Airbus service bulletin

Revision

level Date

A320-57-1100, including Appendix 01

A320-57-1100, including Appendices 01 and 02 ...

A320-57-1101

(") | July 28, 1997.
03 | January 16, 2003.
July 30, 2003.
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MATERIAL INCORPORATED BY REFERENCE—Continued

Airbus service bulletin

Revision

level Date

A320-57-1101

04 | November 22, 2004.

1Original.

The incorporation by reference of
Airbus Service Bulletin A320-57-1101,
Revision 02, dated October 25, 2001, as
listed in the regulations, was approved
previously by the Director of the Federal
Register as of April 21, 2004 (69 FR
17906, April 6, 2004).

The incorporation by reference of
Airbus Service Bulletin A320-57-1101,
dated July 24, 1997, as listed in the
regulations, was approved previously by
the Director of the Federal Register as of
December 18, 1998 (63 FR 66753,
December 3, 1998).

We must receive comments on this
AD by August 7, 2006.

ADDRESSES: Use one of the following
addresses to submit comments on this
AD.

e DOT Docket Web site: Go to http://
dms.dot.gov and follow the instructions
for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

¢ Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
room PL—401, Washington, DC 20590.

e Fax: (202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Contact Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France,
for service information identified in this
AD.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 227-2125; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Discussion

On February 9, 2006, we issued AD
2006—04—-11, amendment 39-14492 (71
FR 8792, February 21, 2006), for certain
Airbus Model A321-111, —112, and
—131 airplanes. That AD requires
repetitive inspections to detect fatigue
cracking in the area surrounding certain
attachment holes of the forward pintle

fittings of the main landing gear (MLG)
and the actuating cylinder anchorage
fittings on the inner rear spar; and
repair, if necessary. That AD also
provides for optional terminating action
for the repetitive inspections, adds
inspections of three additional
mounting holes, and revises the
thresholds for the currently required
inspections. That AD resulted from
manufacturer analysis of the fatigue and
damage tolerance of the area
surrounding certain mounting holes of
the MLG. We issued that AD to detect
and correct fatigue cracking on the inner
rear spar of the wings, which could
result in reduced structural integrity of
the airplane.

Actions Since Existing AD Was Issued

Since we issued AD 2006—04—11,
amendment 39-14492, a typographical
error was discovered in the applicability
of that AD, which could cause the
unsafe condition on an affected airplane
to remained uncorrected. The
applicability of that AD states, “all
manufacturer serial numbers (MSN),
except MSN 364 and 365.” The correct
reference should have been, “‘all
manufacturer serial numbers (MSN),
except MSN 364 and 385.”

Clarification of No Reporting
Requirement

Airbus Service Bulletin A320-57—
1101, Revision 03, dated July 30, 2003,
which also describes procedures for
reporting inspection findings to Airbus,
was inadvertently omitted from
paragraph (m) of AD 2006—04—11, which
specifies that we do not require reports
of inspection findings. We have revised
paragraph (m) of this AD to include
Service Bulletin A320-57-1101,
Revision 3.

FAA'’s Determination and Requirements
of this AD

This airplane model is manufactured
in France and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. We
have examined the DGAC’s findings,

evaluated all pertinent information, and
determined that we need to issue an AD
for products of this type design that are
certificated for operation in the United
States.

This new AD revises the applicability
of AD 2006-04-11 by correcting the
reference, ‘‘all manufacturer serial
numbers (MSN), except MSN 364 and
365,” to read ‘“‘all manufacturer serial
numbers (MSN), except MSN 364 and
385.” This new AD also retains the
requirements of AD 2006—04—11.

Costs of Compliance

The revisions made to this AD add no
additional economic burden. The
current costs for this AD are repeated for
the convenience of affected operators, as
follows:

None of the airplanes affected by this
action are on the U.S. Register. All
airplanes included in the applicability
of this AD currently are operated by
non-U.S. operators under foreign
registry; therefore, they are not directly
affected by this AD action. However, we
consider that this AD is necessary to
ensure that the unsafe condition is
addressed in the event that any of these
subject airplanes are imported and
placed on the U.S. Register in the future.

If an affected airplane is imported and
placed on the U.S. Register in the future,
it would require approximately 22 work
hours to accomplish the required
actions at an average labor rate of $65
per work hour. Based on these figures,
the cost impact of this AD would be
$1,430 per airplane.

If an operator elects to accomplish the
optional terminating action provided by
this AD, it would take approximately
520 work hours to accomplish, at an
average labor rate of $65 per work hour.
The cost of required parts would be
approximately $17,540 per airplane.
Based on these figures, the cost impact
of the optional terminating action would
be $51,340 per airplane.

FAA’s Determination of the Effective
Date

No airplane affected by this AD is
currently on the U.S. Register.
Therefore, providing notice and
opportunity for public comment is
unnecessary before this AD is issued,
and this AD may be made effective in
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less than 30 days after it is published in
the Federal Register.

Comments Invited

This AD is a final rule that involves
requirements that affect flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to submit any
relevant written data, views, or
arguments regarding this AD. Send your
comments to the address listed under
the ADDRESSES section. Include “Docket
No. FAA-2006-24953; Directorate
Identifier 2006-NM—-084—AD” at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the AD that might suggest a need to
modify it.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of that Web site, anyone
can find and read the comments in any
of our dockets, including the name of
the individual who sent the comment
(or signed the comment on behalf of an
association, business, labor union, etc.).
You may review the DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78), or you may visit
http://dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System receives them.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with

promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by removing amendment 39-14492 (71
FR 8792, February 21, 2006), and adding
the following new airworthiness
directive (AD):
AD 2006-04-11 R1 Airbus: Amendment
39-14628. Docket No. FAA—-2006-24953;
Directorate Identifier 2006—-NM-084—AD.

Effective Date

(a) This AD becomes effective June 22,
2006.

Affected ADs

(b) This AD revises AD 2006—04—11.
Applicability

(c) This AD applies to Airbus Model A321—
111, 112, and —131 airplanes, certificated in
any category; all manufacturer serial numbers
(MSN), except MSN 364 and 385; and except

for those airplanes that have received Airbus
Modification 24977 in production.

Unsafe Condition

(d) This AD results from manufacturer
analysis of the fatigue and damage tolerance
of the area surrounding certain mounting
holes of the main landing gear (MLG). The
FAA is issuing this AD to detect and correct
fatigue cracking on the inner rear spar of the
wings, which could result in reduced
structural integrity of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Restatement of Requirements of AD 2004-
07-15

Repetitive Inspections and Corrective Actions

(f) Prior to the accumulation of 20,000 total
flight cycles, or within 120 days after
December 18, 1998 (the effective date of AD
98—25-05, amendment 39-10928), whichever
occurs later, perform an ultrasonic inspection
to detect fatigue cracking in the area
surrounding certain attachment holes of the
forward pintle fittings of the MLG and the
actuating cylinder anchorage fittings on the
inner rear spar, in accordance with Airbus
Service Bulletin A320-57-1101, dated July
24, 1997; or Revision 02, dated October 25,
2001.

(1) If no cracking is detected, prior to
further flight, repair the sealant in the
inspected areas and repeat the ultrasonic
inspections thereafter at intervals not to
exceed 7,700 flight cycles, until paragraph
(g), (i), or (k) of this AD is accomplished.

(2) If any cracking is detected, prior to
further flight, repair in accordance with a
method approved by either the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA; or the European
Aviation Safety Agency (EASA) (or its
delegated agent).

Optional Terminating Action

(g) Accomplishment of visual and eddy
current inspections to detect cracking in the
area surrounding certain attachment holes of
the forward pintle fittings of the MLG and the
actuating cylinder anchorage fittings on the
inner rear spar; follow-on corrective actions,
as applicable; and rework of the attachment
holes; in accordance with Airbus Service
Bulletin A320-57-1100, including Appendix
01, dated July 28, 1997; or Revision 03,
including Appendices 01 and 02, dated
January 16, 2003; constitutes terminating
action for the repetitive inspection
requirements of this AD. Actions
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accomplished in accordance with Airbus
Service Bulletin A320-57—-1100, Revision 01,
including Appendices 01 and 02, dated June
4, 1999; or Revision 02, including
Appendices 01 and 02, dated October 25,
2001; are considered acceptable for
compliance with the optional terminating
action specified in this paragraph. If any
cracking is detected during accomplishment
of any inspection described in the service
bulletin, and the service bulletin specifies to
contact Airbus for appropriate action: Prior to
further flight, repair in accordance with a
method approved by either the Manager,
International Branch, ANM-116; or the
EASA (or its delegated agent).

Repetitive Inspections for Airplanes Not
Previously Inspected Per Paragraph (f)

(h) For airplanes on which the initial
inspection required by paragraph (f) of this
AD has not been accomplished as of April 21,
2004 (the effective date of AD 2004—-07-15):
Accomplish the inspection required by
paragraph (f) of this AD, at the earlier of the
times specified in paragraphs (h)(1) and
(h)(2) of this AD. If no cracking is found,
repeat the inspection thereafter at intervals
not to exceed 5,500 flight cycles or 10,200
flight hours, whichever occurs first, until
paragraph (g) or (k) of this AD is
accomplished. Accomplishment of this
paragraph eliminates the need to accomplish
repetitive inspections at the intervals
required by paragraph (f)(1) of this AD.

(1) Prior to the accumulation of 20,000
total flight cycles.

(2) Prior to the accumulation of 37,300
total flight hours, or within 120 days after
April 21, 2004, whichever occurs later.

Repetitive Inspections for Airplanes
Previously Inspected Per Paragraph (f)

(i) For airplanes on which the initial
inspection required by paragraph (f) of this
AD has been accomplished as of April 21,
2004, and no cracking was found: Do the next
inspection at the earlier of the times specified
in paragraphs (i)(1) and (i)(2) of this AD, and
repeat the inspection thereafter at intervals
not to exceed 5,500 flight cycles or 10,200
flight hours, whichever occurs first, until
paragraph (g) or (k) of this AD is
accomplished. Accomplishment of this
paragraph terminates the repetitive
inspections required by paragraph (f)(1) of
this AD.

TABLE 1.

(1) Within 7,700 flight cycles since the
most recent inspection.

(2) At the later of the times specified in
paragraph (i)(2)(i) or (i)(2)(ii) of this AD:

(i) Within 5,500 flight cycles or 10,200
flight hours since the most recent inspection,
whichever occurs first.

(ii) Within 120 days after April 21, 2004.
Existing Repair

(j) If any cracking is detected during any
inspection required by paragraph (h) or (i) of
this AD: Prior to further flight, repair in
accordance with a method approved by
either the Manager, International Branch,
ANM-116; or the EASA (or its delegated
agent).

New Requirements of This AD

Initial and Repetitive Inspections

(k) Within the applicable compliance times
specified by paragraph (k)(1), (k)(2), or (k)(3)
of this AD, perform an ultrasonic inspection
for cracking of the attachment holes of the
MLG pintle fittings in the inner rear spar in
accordance with the Accomplishment
Instructions of Airbus Service Bulletin A320—
57-1101, Revision 03, dated July 30, 2003; or
Revision 04, dated November 22, 2004. If no
cracking is found, repeat the inspection
thereafter at intervals not to exceed 5,500
flight cycles or 10,200 flight hours,
whichever occurs first, until paragraph (g) of
this AD is accomplished. Accomplishment of
this paragraph terminates the repetitive
inspections required by paragraphs (f)(1), (h),
and (i) of this AD.

(1) For airplanes that have never been
inspected in accordance with Airbus Service
Bulletin A320-57-1101, dated July 24, 1997;
or Revision 02, dated October 25, 2001:
Before the accumulation of 20,000 total flight
cycles or 37,300 total flight hours, whichever
occurs first; or within 120 days after the
effective date of this AD; whichever occurs
later.

(2) For airplanes previously inspected in
accordance with Airbus Service Bulletin
A320-57-1101, dated July 24, 1997; or
Revision 02, dated October 25, 2001, that
have accumulated less than 18,900 total
flight cycles or 35,300 total flight hours as of
the effective date of this AD: Within 5,500
flight cycles or 10,200 flight hours,
whichever occurs first, after the previous
inspection performed in accordance with
Airbus Service Bulletin A320-57-1101,

Revision 02, dated October 25, 2001; or
within 120 days after the effective date of this
AD; whichever occurs later.

(3) For airplanes previously inspected in
accordance with Airbus Service Bulletin
A320-57-1101, dated July 24, 1997; or
Revision 02, dated October 25, 2001, that
have accumulated 18,900 or more flight
cycles or 35,300 or more flight hours as of the
effective date of this AD: Before the
accumulation of 24,400 total flight cycles or
45,600 total flight hours, whichever occurs
first; or within 120 days after the effective
date of this AD; whichever occurs later.

New Repair

(1) If any crack is detected during any
inspection required by paragraph (k) of this
AD: Prior to further flight, repair in
accordance with a method approved by
either the Manager, International Branch,
ANM-116; or the DGAC (or its delegated
agent).

No Reporting Requirement

(m) Although Airbus Service Bulletin
A320-57-1101, Revision 02, dated October
25, 2001; Revision 03, dated July 30, 2003;
and Revision 04, dated November 22, 2004;
describe procedures for reporting inspection
findings to Airbus, this AD does not require
such a report.

Alternative Methods of Compliance (AMOCs)

(n)(1) The Manager, International Branch,
ANM-116, has the authority to approve
AMOC:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

(2) Before using any AMOC approved in
accordance with 14 CFR 39.19 on any
airplane to which the AMOC applies, notify
the appropriate principal inspector in the
FAA Flight Standards Certificate Holding
District Office.

Related Information

(o) French airworthiness directive F—2004—
166, dated October 13, 2004, also addresses
the subject of this AD.

Material Incorporated by Reference

(p) You must use the service information
specified in Table 1 of this AD to perform the
actions that are required by this AD, unless
the AD specifies otherwise.

—ALL MATERIAL INCORPORATED BY REFERENCE

Airbus service bulletin

Revision

level Date

A320-57-1100, including Appendix 01

A320-57-1101
A320-57-1101
A320-57-1101
A320-57-1101

............................................................................................................... M
A320-57-1100, including Appendices 01 and 02

02
..................................................................................................................................................... 03

July 28, 1997.

03 | January 16, 2003.
() | July 24, 1997.
October 25, 2001.
July 30, 2003.

04 | November 22, 2004.

1Original.

The optional terminating action specified
in paragraph (g) of this AD should be done

in accordance with the service bulletins
specified in Table 2 of this AD.
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TABLE 2.—OPTIONAL SERVICE BULLETINS
. . . Revision
Airbus service bulletin level Date
A320-57—1100, IiNCluding APPENIX 07 ...ttt b et et st et e ebeesaeeenee s (1) | July 28, 1997.
A320-57-1100, including Appendices 01 and 02 ..........ccooiiiiiiiiiiiie e e s 03 | January 16, 2003.
1Original.
(1) The incorporation by reference of the Director of the Federal Register as of March
service information specified in Table 3 of 8, 2006 (71 FR 8792, February 21, 2006).
this AD was approved previously by the
TABLE 3.—NEW MATERIAL INCORPORATED BY REFERENCE
. . . Revision
Airbus service bulletin level Date
A320-57-1100, including Appendix 01 July 28, 1997.

A320-57-1101
A320-57-1101

.............................................................................................................. M
A320-57-1100, including Appendices 01 and 02 ...

03 | January 16, 2003.
03 | July 30, 2003.
04 | November 22, 2004.

1QOriginal.

(2) The incorporation by reference of
Airbus Service Bulletin A320-57-1101,
Revision 02, dated October 25, 2001, was
approved previously by the Director of the
Federal Register as of April 21, 2004 (69 FR
17906, April 6, 2004).

(3) The incorporation by reference of
Airbus Service Bulletin A320-57-1101,
dated July 24, 1997, was approved previously
by the Director of the Federal Register as of
December 18, 1998 (63 FR 66753, December
3,1998).

(4) Contact Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France, for a
copy of this service information. You may
review copies at the Docket Management
Facility, U.S. Department of Transportation,
400 Seventh Street, SW., room PL—401,
Nassif Building, Washington, DC; on the
Internet at http://dms.dot.gov; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at the NARA,
call (202) 741-6030, or go to http://
www.archives.gov/federal_register/
code_of _federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on May 26,
2006.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 06—5121 Filed 6—-6—06; 8:45 am|

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2005-22628; Directorate
Identifier 2005—-NM-056—-AD; Amendment
39-14631; AD 2006-12-06]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737-300, —400, -500, —700, and
—800 Series Airplanes; Model 747-400
and —400F Series Airplanes; Model
757-200 Series Airplanes; Model 767—-
300 Series Airplanes; and Model 777-
300 Series Airplanes Equipped With
Certain Driessen or Showa Galleys or
Driessen Closets

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Boeing transport category airplanes.
This AD requires inspecting to
determine if certain galleys and closets
are installed, and replacing the spiral
wire wrapping of the electrical cables of
the galleys and closets with new spiral
wire wrapping if necessary. This AD
results from testing and reports from the
manufacturer indicating unacceptable
flammability properties of wire
wrapping installed in certain galleys
and closets. We are issuing this AD to
prevent fire propagation or smoke in the
cabin area due to electrical arcing or
sparking and ignition of the spiral wire
wrapping.

DATES: This AD becomes effective July
12, 2006.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of July 12, 2006.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., Nassif Building, Room PL-401,
Washington, DC.

Contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207, for service
information identified in this AD.

FOR FURTHER INFORMATION CONTACT:
Robert Kaufman, Aerospace Engineer,
Cabin Safety and Environmental
Systems Branch, ANM-150S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 917-6433; fax (425) 917-6590.
SUPPLEMENTARY INFORMATION:

Examining the Docket

You may examine the airworthiness
directive (AD) docket on the Internet at
http://dms.dot.gov or in person at the
Docket Management Facility office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the street address stated in the
ADDRESSES section.

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
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apply to certain Boeing transport
category airplanes. That NPRM was
published in the Federal Register on
October 7, 2005 (70 FR 58628). That
NPRM proposed to require inspecting to
determine if certain galleys and closets
are installed, and replacing the spiral
wire wrapping of the electrical cables of
the galleys and closets with new spiral
wire wrapping if necessary.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments received.

Support for the NPRM

Four commenters, Northwest Airlines,
Boeing, AirTran, and the Air Transport
Association agree with the intent and
contents of the NPRM.

Requests To Clarify the Applicability

Several commenters state that there
are various problems interpreting the
applicability of the NPRM. One
commenter, Air Nippon, states that the
effectivity in Boeing Special Attention
Service Bulletin 737—-25-1438, Revision
1, dated November 11, 2004, includes
certain airplanes that are equipped with
Showa galleys. However, the commenter
further states that the galleys installed
for these airplanes are not those
referenced in Showa Aircraft Industry
Service Bulletin 25-30-111, dated
December 11, 2000, specifically part
numbers 60216-1, 60217-1, and 60218—
1. The commenter further points out
that it has airplanes that have Showa
galleys installed, but that those
airplanes are not referenced in the
Boeing service bulletin. The commenter
states that it cannot proceed with the
proposed actions because there is no
Showa service bulletin issued for the
Air Nippon airplanes. Air Nippon
requests that we coordinate between
both service bulletins to verify that there
is consistency between the affected
airplanes and the galleys installed on
those airplanes. Air Nippon further
states that a well-coordinated position is
needed in order for it to comply with
the AD.

Another commenter, Delta Airlines,
states that it understands it must take
action on all of its Boeing Model 767—
300 airplanes (not just those listed in
the Model 767’s service bulletin).
However, Delta states that with respect
to the other service bulletins referenced
in the NPRM (e.g., regarding Models
737-300, 737—-800, and 757 airplanes),
there are no Delta airplanes listed. The
commenter states that it could be
interpreted to mean that we do not need
to review those other fleet types.

Yet another commenter, Alaska
Airlines, points out that, although
Driessen Aircraft Interior Systems
Service Bulletin 25-442, Revision E,
dated April 29, 2004, specifies the
effectivity as ““All galleys manufactured
before May 2000,” the NPRM does not
mention any difference between galleys
manufactured before or after May 2000.
The commenter states that it is not clear
whether the AD applies to “any’’ galley
having the part number specified in the
Driessen service bulletin, or only to
galleys manufactured before May 2000
that have the part number specified.

We do not agree that revision of the
applicability of this AD is necessary.
This AD does not specify the
applicability of airplanes as identified
in the effectivity section of any service
bulletin specified in the NPRM. Since
the AD identifies the airplane models it
applies to in paragraph (c)(1) through
(c)(5) inclusive of this AD, it means all
of those airplanes that are equipped
with certain Driessen Aircraft Interior
Systems or Showa Aircraft Industry
galleys. Identifying the applicability in
this way precludes the necessity of
revising the Boeing or vendor service
bulletins (Showa or Driessen) to ensure
that all airplanes are inspected. The
actions required by this AD are not
limited to the airplanes specified in
certain Boeing service bulletins or to
certain galleys manufactured before May
2000. After a specific line number
within the Boeing production system,
unacceptable spiral wire wrapping was
removed and replaced with acceptable
spiral wire wrapping. However, galleys
can be removed and replaced with
galleys other than the galleys installed
at delivery of the airplane.
Consequently, it is not possible to
correlate the corrective action to specific
airplane line numbers. Additionally,
paragraph (g) of the AD clearly states
that, if no galley is installed having any
P/N identified in the service
information specified in paragraph (f) of
the AD, no further action is required.

Requests To Revise the “Costs of
Compliance” Section of the NPRM

Two commenters, AirTran Airways
and Northwest Airlines, note that
certain costs specified in the Boeing
service bulletins are not included in the
NPRM. AirTran Airways specifies that
labor costs for removal and replacement
of the galley should be considered in the
estimated cost of compliance. Northwest
Airlines notes that one service bulletin’s
estimated work hours is 116 labor hours
more than the NPRM’s estimated work
hours. Additionally, Northwest Airlines
states that the estimate of two hours per
galley seems to be low, and suggests that

a better estimate to accomplish the work
would be four hours per galley.

We do not agree that the “Costs of
Compliance” section should be revised.
The cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD. We
recognize that, in doing the actions
required by an AD, operators may incur
incidental costs in addition to the direct
costs. The cost analysis in AD
rulemaking actions, however, typically
does not include incidental costs such
as the time required to gain access and
close up, time necessary for planning, or
time necessitated by other
administrative actions. Those incidental
costs, which may vary significantly
among operators, are almost impossible
to calculate. Also, Northwest Airlines
did not provide any justification as to
why we should revise the number of
hours estimated to remove and replace
the spiral wrap from two to four.
Therefore, we have determined that the
estimate of two work hours based on the
service bulletin is adequate. No change
is necessary to the AD in this regard.

Request To Establish a Threshold for
the Amount of Spiral Wrap Installed

One commenter, American Airlines,
states that its fleet has less than 30
square inches of spiral wrap per
airplane. Because of the small amount of
material on these airplanes, American
Airlines suggests that a maximum
amount of material installed, such as
144 square inches, be set as the
threshold for any required action. The
commenter requests that no action be
required for any airplanes with less
spiral wrap installed than the threshold.

We do not agree with the commenter.
The commenter provides no technical
justification to support its suggestion
that less than 144 square inches of
material mitigates the unsafe condition.
The amount of material the commenter
suggests as an acceptable limit could
potentially measure 16 linear feet, and
that amount of material still has the
ability to propagate a fire within the
hidden area of the airplane. Therefore,
we have determined that it is
unnecessary to revise the AD in this
regard. Under the provisions of
paragraph (j)(1) of the final rule, we may
approve requests for an alternative
method of compliance if data are
submitted to substantiate that such an
adjustment would provide an acceptable
level of safety.

Request To Reference New Service
Bulletin

One commenter, Northwest Airlines,
states that the effectivity for certain
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airplanes specified in the Driessen
Aircraft Interior Systems service
bulletin is in error. The commenter also
explains that the company is aware of
the error in the service bulletin and is
in the process of correcting the
associated descriptions for each galley
part number. The commenter requests
that we reference the new corrected
service bulletin in the AD.

We do not agree with the commenter.
During discussions with Driessen
Aircraft Interior Systems, we were
advised that there are no plans for
updating the descriptions for these
galleys. However, we do not consider
that revision of the Driessen service
bulletin is necessary in this case in
order for operators to comply with the
AD. Since the part numbers defined
with the service bulletin are correct, it
is only the description of the galley that
could be expanded. In consideration of
the flammability of the existing spiral
wrap, we have determined that it would
be inappropriate to delay issuance of
this AD until a new service bulletin has
been developed and approved.
However, once the service bulletin is
approved and available, the commenter
may request approval of an AMOC in
accordance with paragraph (j)(1) of this
AD. No change to the AD is necessary
in this regard.

Request To Specify Affected Part
Numbers in the NPRM

One commenter, AirTran Airways,
requests that we specify the affected
part numbers in the NPRM. Although
AirTran states that the NPRM does not
affect any of its airplanes, it suggests
that specifying part numbers could
benefit operators.

In this case, we do not agree to specify
the part numbers in the AD, since the
affected part numbers are clearly
specified in the referenced service
information. Not only would it appear
to be redundant to repeat the part
numbers in the AD, but when there are
large numbers of parts involved, it could
increase the risk of error in repeating
those part numbers in the AD.

Request To Clarify ‘“‘Maintenance
Record Check of the Airplane”

One commenter, Delta Airlines,
requests that the FAA clarify or expand
the statement “maintenance record
check of the airplane.” Delta suggests
that, rather than a search through
maintenance records, a review of
installation drawings, internal
Engineering Authorizations, the
Nlustrated Parts Catalog, and other such
documents would also provide a clear
picture of which galleys/closets are
installed.

We do not agree with the commenter
that it is necessary to expand the
definition of “airplane maintenance
records.” The NPRM uses the phrase
“‘airplane maintenance records,”
because that is consistent with the
wording of section 121.380
(“Maintenance Recording
Requirements”’) of the Federal Aviation
Regulations (14 CFR 121.380). That
regulation defines the maintenance
recording requirements for certificate
holders. The term, as specified in the
NPRM, is not meant to imply that
determination of the installed
component used must be determined
from the airplane-level document, but
rather the explanation as specified in
section 121.380 of the Federal Aviation
Regulations (14 CFR 121.380). Examples
of other such supporting documents
include maintenance program
documentation and maintenance task
cards. Therefore, we find that it is
unnecessary to revise the AD in this
regard.

Clarification of Alternative Method of
Compliance (AMOC) Paragraph

We have revised this AD to clarify the
appropriate procedure for notifying the
principal inspector before using any
approved AMOC on any airplane to
which the AMOC applies.

Conclusion

We have carefully reviewed the
available data, including the comments
received, and determined that air safety
and the public interest require adopting
the AD with the single clarification
described previously. We have
determined that this clarification will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Costs of Compliance

There are about 5,177 airplanes of the
affected design in the worldwide fleet.
This AD will affect about 2,621
airplanes of U.S. registry. The
inspection to determine part numbers of
the galleys will take about 1 work hour
per galley, at an average labor rate of
$65 per work hour. Some airplanes have
only one galley and some have up to 11
galleys. With the exception of Boeing
Model 777-300 airplanes, we estimate
the cost of the inspection in this AD for
U.S. operators to be between $65 and
$715 per airplane.

If an operator is required to replace
the spiral protective wrapping of the
electrical cables of the galley, we
estimate that cost will be as follows:

1. For Driessen galleys: About two
work hours per galley, at an average
labor rate of $65 per work hour, and the

cost for the new spiral protective
wrapping to be about $1,450, per galley.
The estimated total cost will be about
$1,580, per galley.

2. For Showa galleys: About 20 work
hours per galley, at an average labor rate
of $65 per work hour, and the cost of the
new spiral protective wrapping to be
about $1,550, per galley. The estimated
total cost will be about $2,850, per
galley.

Currently, there are no Boeing Model
777-300 airplanes with the subject
galleys on the U.S. Register. However, if
a Model 777-300 is imported and
placed on the U.S. Register in the future,
the required actions will take about 1
work hour per galley, at an average labor
rate of $65 per work hour.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
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this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

2006-12-06 Boeing: Amendment 39-14631.
Docket No. FAA-2005-22628;
Directorate Identifier 2005-NM-056—AD.

Effective Date

(a) This AD becomes effective July 12,
2006.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing transport
category airplanes equipped with certain
Driessen Aircraft Interior Systems or Showa
Aircraft Industries galleys, certificated in any
category; as identified in paragraphs (c)(1)
through (c)(5) inclusive of this AD.

(1) Model 737-300, —400, —500, =700, and
—800 series airplanes;

(2) Model 747-400 and 747—400F series
airplanes;

(3) Model 757-200 series airplanes;

(4) Model 767-300 series airplanes; and

(5) Model 777-300 series airplanes.

Unsafe Condition

(d) This AD results from testing and reports
from the manufacturer indicating
unacceptable flammability properties of wire

wrapping installed in certain galleys and
closets. We are issuing this AD to prevent fire
propagation or smoke in the cabin area due
to electrical arcing or sparking and ignition
of the spiral wire wrapping.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Note 1: For clarification and for the
purposes of this AD, the use of the term
“galley” also includes the terms “buffet”” and
“closet” that are referenced in certain service
information specified in this AD.

Determination of Part Installation

(f) Within 72 months after the effective
date of this AD, inspect the galleys to
determine if any of the part numbers (P/Ns)
installed are identified in the applicable
service information specified in Table 1 of
this AD. Instead of inspecting the galleys to
determine if the P/Ns are installed, a review
of airplane maintenance records is acceptable
if the P/Ns can be positively determined from
that review.

TABLE 1.—SERVICE BULLETINS AND SPECIAL ATTENTION SERVICE BULLETINS

Model and service information

Revision level Date

(1) Boeing Special Attention Service Bulletin 737-25-1438, for Model 737-300, —400, and —-500 series 1

airplanes.
(2)
(3)
4)
(5)
(6)
@)

planes.

Boeing Service Bulletin 737-25-1439, for Model 737-700 and —800 series airplanes
Boeing Special Attention Service Bulletin 747-25-3264, for Model 747-400 series airplanes
Boeing Service Bulletin 747-25-3275, for Model 747—400F series airplanes
Boeing Special Attention 757-25-0238, for Model 757200 series airplanes
Boeing Special Attention Service Bulletin 767-25-0297, for Model 767-300 series airplanes
Boeing Special Attention Service Bulletin 1 November 777-25-0180 for Model 777-300 series air-

November 11, 2004.

November 11, 2004.
November 11, 2004.
April 4, 2002.

November 11, 2004.
November 11, 2004.
November 11, 2004.

3

..... 1
..... 1
2

1

1

Note 2: The service bulletins and special
attention service bulletins specified in Table
1 of this AD reference Driessen Aircraft
Interior Systems Service Bulletin 25-442,
Revision E, dated April 29, 2004; and Showa
Aircraft Industry Service Bulletin 25-30-111,
dated December 11, 2000; as applicable; as
additional sources of service information.

If Certain Galleys Are Not Installed

(g) If no galley is installed having any P/
N identified in the service information

specified in paragraph (f) of this AD, no
further action is required by this AD.

If Certain Galleys Are Installed

(h) If any galley is installed having any P/
N identified in the service information
specified in paragraph (f) of this AD: Within
72 months after the effective date of this AD,
replace the spiral protective wrapping of the
electrical cables of the galley with new spiral
protective wrapping that has been shown to
meet certain flammability testing
requirements, in accordance with the

TABLE 2.—PREVIOUS ACCOMPLISHMENT

applicable service information specified in
paragraph (f) of this AD.

Credit for Previous Replacement

(i) Replacement of the spiral protective
wrapping of the electrical cables of any galley
with new spiral protective wrapping that has
been shown to meet certain flammability
testing requirements, in accordance with the
service information listed in the Table 2 of
this AD, prior to the effective date of this AD,
is acceptable for compliance with the
requirements of paragraph (h) of this AD.

Boeing service information

Revision level

Date

) Special Attention Service Bulletin 737—25-1438
) Special Attention Service Bulletin 737-25-1439
) Special Attention Service Bulletin 737-25-1439 ..
) Service BUIIEtin 787—25—1439 ......ccciiiieie ettt e st e st e e ettt e e st e e stae e e saseeessnseeeensaeeeeseeeennneeeanes
) Special Attention Service Bulletin 747-25-3264

) Special Attention Service Bulletin 747-25-3275 ..
) Special Attention Service Bulletin 757-25-0238 ..
) Special Attention Service Bulletin 757-25-0238 ..
) Special Attention Service Bulletin 767—25-0297
0

1
2
3
4
5
6
7
8
9
10) Special Attention Service Bulletin 777-25-0180

(
(
(
(
(
(
(
(
(
(

Original .......... March 15, 2001.
Original .......... March 15, 2001.
T o August 2, 2001.

2 December 19, 2001.
Original .......... March 15, 2001.
Original March 15, 2001.
Original .... March 15, 2001.
| T November 15, 2001.
Original . March 15, 2001.

Original

March 15, 2001.
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Alternative Methods of Compliance
(AMOCs)

(j)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOC:s for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with 14 CFR 39.19 on any
airplane to which the AMOC applies, notify
the appropriate principal inspector in the

FAA Flight Standards Certificate Holding
District Office.

Material Incorporated by Reference

(k) You must use the applicable service
information in Table 3 of this AD to perform
the actions that are required by this AD,
unless the AD specifies otherwise. The
Director of the Federal Register approved the
incorporation by reference of these
documents in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Contact Boeing
Commercial Airplanes, P.O. Box 3707,

Seattle, Washington 98124-2207, for a copy
of this service information. You may review
copies at the Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., Room PL—401, Nassif
Building, Washington, DC; on the Internet at
http://dms.dot.gov; or at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at the NARA, call (202) 741—
6030, or go to http://www.archives.gov/
federal_register/code_of_federal_regulations/
ibr_locations.html.

TABLE 3.—MATERIAL INCORPORATED BY REFERENCE

Service information

Revision level Date

oeing Special Attention Service Bulletin 737-25-1438
oeing Service Bulletin 737-25-1439 ..........

oeing Special Attention Service Bulletin 747-25-3264 ...

oeing Special Attention Service Bulletin 757-25-0238 ...
oeing Special Attention Service Bulletin 767—-25-0297 ....

(1) B
(2) B
(3) B
(4) Boeing Service Bulletin 747-25-3275 ..........
(5)B
(6) B
(7B

oeing Special Attention Service Bulletin 777-25-0180

November 11, 2004.
November 11, 2004.
November 11, 2004.
April 4, 2002.

November 11, 2004.
November 11, 2004.
November 11, 2004.

_, A N ) =

Issued in Renton, Washington, on May 30,
2006.

Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 06-5120 Filed 6-6—06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006—-24200; Directorate
Identifier 2006-NM—-012-AD; Amendment
39-14630; AD 2006-12-05]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300 B4 Series Airplanes; Model A300
B4-600 Series Airplanes; Model A300
C4-605R Variant F Airplanes; Model
A310-200 Series Airplanes; and Model
A310-300 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is superseding an
existing airworthiness directive (AD),
which applies to certain Airbus Model
A300 B4-600 and A300 C4-600 series
airplanes. That AD currently requires a
one-time inspection to detect damage of
the pump diffuser guide slots (bayonet)
of the center tank fuel pumps, the pump
diffuser housings, and the pump
canisters; repetitive inspections to
detect damage of the fuel pumps and the
fuel pump canisters; and corrective
action, if necessary. This new AD adds,

for new airplanes, repetitive inspections
of the pump bodies for cracking,
damage, and missing and broken
fasteners; repetitive inspections of the
fuel pump canisters for a cracked flange
web; and corrective actions if necessary.
For all airplanes, this new AD also adds
replacement of the fuel pump canisters
with new reinforced fuel pump
canisters, which ends the repetitive
inspections. This AD results from fuel
system reviews conducted by the
manufacturer. We are issuing this AD to
detect and correct damage of the center
tank fuel pumps and fuel pump
canisters, which could result in
separation of a pump from its electrical
motor housing, loss of flame trap
capability, and a possible fuel ignition
source in the center fuel tank.

DATES: This AD becomes effective July
12, 2006.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of July 12, 2006.

On May 19, 2004 (69 FR 19756, April
14, 2004), the Director of the Federal
Register approved the incorporation by
reference of Airbus All Operators Telex
A300-600-28A6075, dated February 20,
2003.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., Nassif Building, Room PL—401,
Washington, DC.

Contact Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France,
for service information identified in this
AD.

FOR FURTHER INFORMATION CONTACT:
Thomas Stafford, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98055—4056; telephone
(425) 227-1622; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Examining the Docket

You may examine the airworthiness
directive (AD) docket on the Internet at
http://dms.dot.gov or in person at the
Docket Management Facility office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the street address stated in the
ADDRESSES section.

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that
supersedes AD 2004—08-03, amendment
39-13572 (69 FR 19756, April 14, 2004).
The existing AD applies to certain
Airbus Model A300 B4-600 and A300
C4-600 series airplanes. That NPRM
was published in the Federal Register
on March 27, 2006 (71 FR 15079). That
NPRM proposed to require a one-time
inspection to detect damage of the
pump diffuser guide slots (bayonet) of
the center tank fuel pumps, the pump
diffuser housings, and the pump
canisters; repetitive inspections to
detect damage of the fuel pumps and the
fuel pump canisters; and corrective
action, if necessary. That NPRM
proposed to add, for new airplanes,
repetitive inspections of the pump
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bodies for cracking, damage, and
missing and broken fasteners; repetitive
inspections of the fuel pump canisters
for a cracked flange web; and corrective
actions if necessary. For all airplanes,
that NPRM also proposed to add
replacement of the fuel pump canisters
with new reinforced fuel pump
canisters, which ends the repetitive
inspections.

Comments

We provided the public the
opportunity to participate in the
development of this AD. No comments
have been received on the NPRM or on
the determination of the cost to the
public.

Conclusion

We have carefully reviewed the
available data and determined that air

ESTIMATED COSTS

safety and the public interest require
adopting the AD as proposed.

Costs of Compliance

This AD will affect about 74 airplanes
of U.S. registry. The following table
provides the estimated costs, at an
average labor rate of $80 per hour, for
U.S. operators to comply with this AD.

Number
: : : U.S.-reg-
Airbus Model— Action Work hours Parts Cost per airplane istered agir_ Fleet cost
planes
A300 B4-600 series Detailed inspection (re- 2 None | $160 ....ccoevvreriiiiene 2 | $320.
airplanes and Model quired by AD 2004—
A300 C4-605R Vari- 08-03).
ant F airplanes.
Eddy current inspec- 5 None | $400, per inspection 2 | $800, per inspection
tion (required by AD cycle. cycle.
2004-08-03).
Replacements (new 7 $70 | $630 .oceevveeeeeeeee 2| 1,260.
action).
A300 B4 series air- Repetitive inspection 2 None | $160, per inspection 16 | $2,560, per inspection
planes. (new action). cycle. cycle.
Replacements (new 10 $80 | $880 ...ocvvvveeeeeeriinn 16 | $14,080.
action).
A310-200 and —-300 Repetitive inspection 2 None | $160, per inspection 56 | $8,960, per inspection
series airplanes. (new action). cycle. cycle.
Replacements (new 10 $50 | $850 ...ovvvveeieeeeeieienn 56 | $47,600.
action).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,

or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by removing amendment 39-13572 (69
FR 19756, April 14, 2004) and by adding
the following new airworthiness
directive (AD):

2006-12-05 Airbus: Amendment 39-14630.

Docket No. FAA-2006-24200;
Directorate Identifier 2006-NM-012-AD.

Effective Date

(a) This AD becomes effective July 12,
2006.

Affected ADs

(b) This AD supersedes AD 2004—08-03.
Applicability

(c) This AD applies to the Airbus airplanes
identified in paragraphs (c)(1) and (c)(2) of
this AD, certificated in any category.

(1) Model A300 B4-601, B4-603, B4-620,
and B4-622 airplanes; and Model A300 C4—
605R Variant F airplanes; except those
airplanes equipped with a fuel trim tank
system (that have incorporated Airbus
Modification 4801).
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(2) All Model A300 B4—-2C, B4-103, and
B4-203 airplanes; Model A310-203, —204,
—221, and —222 airplanes; and Model A310-
304, 322, —324, and —325 airplanes.

Unsafe Condition

(d) This AD results from fuel system
reviews conducted by the manufacturer. We
are issuing this AD to detect and correct
damage of the center tank fuel pumps and
fuel pump canisters, which could result in
separation of a pump from its electrical
motor housing, loss of flame trap capability,
and a possible fuel ignition source in the
center fuel tank.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Restatement of Requirements of AD 2004-
08-03

Detailed Inspections

(f) For Model A300 B4—-601, B4-603, B4—
620, and B4-622 airplanes and Model A300
C4-605R Variant F airplanes: Within 15 days
after May 19, 2004 (the effective date of AD
2004-08-03) (unless accomplished
previously), perform detailed inspections as
specified in paragraphs (f)(1) and (f)(2) of this
AD, in accordance with paragraph 4.2 of
Airbus All Operators Telex (AOT) A300—
600-28A6075, dated February 20, 2003; or
Revision 01, dated October 24, 2005.

Note 1: For the purposes of this AD, a
detailed inspection is: “An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate procedures may be
required.”

(1) Inspect the lower part of the pump
diffuser guide slots (bayonet) of the center
tank fuel pumps and the bottom of the pump
diffuser housings to detect cracks, fretting,
and other damage. Replace any damaged
pump and the corresponding fuel pump
canister with new parts before further flight
in accordance with the AOT.

(2) Inspect the center tank fuel pump
canisters to detect cracks. Replace any
cracked fuel pump canister and the
corresponding fuel pump with new parts
before further flight in accordance with the
AQOT.

Repetitive Inspections With New Repetitive
Intervals

(g) For Model A300 B4-601, B4-603, B4—
620, and B4-622 airplanes and Model A300
C4-605R Variant F airplanes: Within 600
flight hours after May 19, 2004, perform a
detailed inspection of the fuel pumps, and an
eddy current inspection of the fuel pump
canisters, to detect damage. Do the
inspections in accordance with paragraph 4.3
of Airbus AOT A300-600-28A6075, dated
February 20, 2003; or Revision 01, dated
October 24, 2005. Replace any damaged part
with a new part before further flight in

accordance with the AOT. Repeat the
inspections at intervals not to exceed 3,000
flight cycles.

(h) For Model A300 B4-601, B4—603, B4—
620, and B4-622 airplanes and Model A300
C4-605R Variant F airplanes: Within 7,000
flight cycles after canister replacement as
specified in paragraph (g) of this AD, perform
an eddy current inspection of the fuel pump
canisters to detect damage in accordance
with Airbus AOT A300-600-28A6075, dated
February 20, 2003; or Revision 01, dated
October 24, 2005. Replace any damaged part
with a new part before further flight in
accordance with the AOT. Thereafter repeat
the inspection at intervals not to exceed
3,000 flight cycles.

Note 2: Airbus AOT A300-600-28A6075
refers to Airbus Alert Service Bulletin A300—
28A6061, Revision 04, dated August 1, 2002,
as an additional source of service information
for accomplishment of the eddy current
inspection required by paragraphs (g) and (h)
of this AD.

Reporting Requirement

(i) For Model A300 B4—601, B4—603, B4—
620, and B4-622 airplanes and Model A300
C4-605R Variant F airplanes: At the
applicable time specified in paragraph (i)(1)
or (i)(2) of this AD, submit a report of
findings (both positive and negative) of each
inspection required by this AD, in
accordance with Airbus AOT A300-600—
28A6075, dated February 20, 2003.
Information collection requirements
contained in this AD have been approved by
the Office of Management and Budget (OMB)
under the provisions of the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.) and have been assigned OMB Control
Number 2120-0056.

(1) For any inspection accomplished after
May 19, 2004: Submit the report within 10
days after performing that inspection.

(2) For any inspection accomplished before
May 19, 2004: Submit the report within 10
days after May 19, 2004.

Requirements of This AD

Repetitive Inspections for New Airplanes

(j) For Model A300 B4-2C, B4-103, and
B4-203 airplanes; Model A310-203, —204,
—221, and —222 airplanes; and Model A310—
304, 322, —324, and —325 airplanes: At the
applicable compliance time specified in
paragraphs (j)(1) and (j)(2) of this AD, do a
detailed inspection of the pump bodies for
cracking, damage, and missing and broken
fasteners; and do a high frequency eddy
current (HFEC) inspection of the fuel pump
canisters for a cracked flange web, in
accordance with the Accomplishment
Instructions of Airbus Service Bulletin A300—
28-0084, excluding Appendix 01, dated June
28, 2005 (for Model A300 B4-2C, B4-103,
and B4-203 airplanes); or Airbus Service
Bulletin A310-28-2159, excluding Appendix
01, dated June 28, 2005 (for Model A310—
203, —204, —221, and —222 airplanes and
Model A310-304, —322, —324, and —325
airplanes), as applicable. If any crack or
damage to the pump bodies is found or any
missing or broken fastener is found, before
further flight, replace the fuel pump with a

new fuel pump in accordance with the
applicable service bulletin. Repeat the
detailed inspection of the pump bodies
thereafter at intervals not to exceed 3,000
flight cycles. If no cracked flange web is
found, repeat the HFEC inspection of the fuel
pump canisters thereafter at intervals not to
exceed 3,000 flight cycles. Accomplishing
the replacements specified in paragraph (1)
of this AD terminates the repetitive detailed
and HFEC inspections.

(1) For Model A300 B4-2C, B4-103, and
B4-203 airplanes: Inspect before the airplane
has accumulated 19,600 total flight cycles, or
within 1,000 flight cycles after the effective
date of this AD, whichever is later.

(2) For Model A310-203, =204, —221, and
—222 airplanes and Model A310-304, —322,
—324, and —325 airplanes: Inspect before the
airplane has accumulated 27,000 total flight
cycles, or within 1,000 flight cycles after the
effective date of this AD, whichever is later.

Corrective Action for Cracked Flange Web

(k) For Model A300 B4-2C, B4-103, and
B4-203; Model A310-203, —204, —221, and
—222 airplanes; and Model A310-304, —322,
—324, and —325 airplanes: If any flange web
is found cracked during any HFEC inspection
required by paragraph (j) of this AD, before
further flight after the inspection, replace the
fuel pump canister with a new fuel pump
canister in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A300-28-0084, dated June
28, 2005; or Airbus Service Bulletin A310—
28-2159, dated June 28, 2005, as applicable.
Repeat the HFEC inspection at the applicable
compliance times specified in paragraph
(k)(1) or (k)(2) of this AD, until the
replacements specified in paragraph (1) of
this AD are accomplished.

(1) For Model A300 B4-2C, B4-103, and
B4-203 airplanes: Inspect within 19,600
flight cycles after replacing the fuel pump
canisters and thereafter at intervals not to
exceed 3,000 flight cycles.

(2) For Model A310-203, —204, —221, and
—222 airplanes and Model A310-304, —322,
—324, and —325 airplanes: Inspect within
27,000 flight cycles after replacing the fuel
pump canisters and thereafter at intervals not
to exceed 3,000 flight cycles.

Terminating Action: Replacement of Fuel
Pump Canisters

(1) For all airplanes: Within 66 months
after the effective date of this AD, replace the
fuel pump canisters with new reinforced fuel
pump canisters, in accordance with the
Accomplishment Instructions of Airbus
Service Bulletin A300-28-0085, dated July
18, 2005 (for Model A300 B4-2C, B4-103,
and B4-203 airplanes); Airbus Service
Bulletin A300-28-6089, Revision 01, dated
November 28, 2005 (for Model A300 B4-601,
B4-603, B4-620, and B4—622 airplanes and
Model A300 C4—605R Variant F airplanes); or
Airbus Service Bulletin A310-28-2160,
dated July 18, 2005 (for Model A310-203,
—204, —221, and —222 airplanes and Model
A310-304, —322, —324, and —325 airplanes),
as applicable. Replacement of a fuel pump
canister terminates the repetitive inspections
required by paragraphs (f), (g), (h), (j) and (k),
as applicable, for that fuel pump canister
only.
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Credit for Previous Service Bulletin

(m) For Model A300 B4-601, B4—603, B4—
620, and B4—622 airplanes and Model A300
C4-605R Variant F airplanes: Actions done
before the effective date of this AD in
accordance with Airbus Service Bulletin
A300-28-6089, dated July 18, 2005, are
acceptable for compliance with the
requirements of paragraph (1) of this AD.

Alternative Methods of Compliance
(AMOCs)

(n)(1) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with §39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Related Information

(o) French airworthiness directive F-2005—
199, dated December 7, 2005, also addresses
the subject of this AD.

Material Incorporated by Reference

(p) You must use the Airbus service
information identified in Table 1 of this AD
to perform the actions that are required by
this AD, as applicable, unless the AD
specifies otherwise.

TABLE 1.—MATERIAL INCORPORATED BY REFERENCE

Airbus service information

Revision level Date

All Operators Telex AB00—600—28AB075 ........cccceeeirureeaiereisieeessteeessseeeeasseeessseeesasseeesaseeesssesessseessssseeesnsses
All Operators Telex AS00—28AB075 ........ccoiieriiiirierieeeese ettt sttt e et esb e eeeestesse et e nseeeenreeeesneeeenne 01 i,
Service Bulletin A300—28-0084, excluding Appendix 01 ..
Service Bulletin A300-28—-0085 ..........ccccceeneen. .
Service Bulletin AB00—28—8089 ..........cccoiiiiiiiiiiaiee ettt ettt et e et nae e [0 IR

February 20, 2003.
October 24, 2005.
June 28, 2005.

July 18, 2005.
November 28, 2005.

Original ...
Original ...

Service Bulletin A310-28-2159, excluding AppendiX 07 .......c.ccociiiiierinieie e Original .......... June 28, 2005.
Service BUlletin ABT0—28—2160 ........cceiiiiriietieieee ittt ettt ettt e bt e st e et e e sab e e bt e st e e nneenreenaeeeane Original .......... July 18, 2005.
(1) The Director of the Federal Register Table 2 of this AD in accordance with 5
approved the incorporation by reference of U.S.C. 552(a) and 1 CFR part 51.
the Airbus service information identified in
TABLE 2.—NEW MATERIAL INCORPORATED BY REFERENCE
Airbus service information Revision level Date

All Operators Telex AB00—28AB075 ......cc.eeiuieiieeiteeitie et eiee et et e abeeseesbeeaseeabeesaeeebeesaseaabeesseeenseesaresnseeanne [0 IR
Service Bulletin A300—-28-0084, excluding Appendix 01

Service Bulletin A300—-28—-0085
Service Bulletin A300-28—6089

Service Bulletin A310-28-2159, excluding Appendix 01
Service Bulletin AST0—28—21680 ........ccueeiiiriiiiiieeiie ettt st b e e st e e s b e bt e sr e e sre e nre e nae e

October 24, 2005.
............ Original .......... | June 28, 2005.
Original ... July 18, 2005.
01 .. November 28, 2005.
............ Original .......... | June 28, 2005.
Original .......... July 18, 2005.

(Only the first page of Airbus All Operators
Telex A300-28A6075, Revision 01, dated
October 24, 2005, contains the document
number and issue date; no other page of this
document contains this information.)

(2) On May 19, 2004 (69 FR 19756, April
14, 2004), the Director of the Federal Register
approved the incorporation by reference of
Airbus All Operators Telex A300—-600—
28A6075, dated February 20, 2003.

(3) Contact Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France, for a
copy of this service information. You may
review copies at the Docket Management
Facility, U.S. Department of Transportation,
400 Seventh Street, SW., Room PL—401,
Nassif Building, Washington, DC; on the
Internet at http://dms.dot.gov; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at the NARA,
call (202) 741-6030, or go to http://
www.archives.gov/federal_register/
code_of _federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on May 30,
2006.

Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 06-5122 Filed 6-6—-06; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2006-24950; Directorate
Identifier 2006—NM-036—-AD; Amendment
39-14627; AD 2006-12-03]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-100B, 747—-200B, 747—-200F,
747-300, 747-400, 747-400F, and
747SP Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
747-100B, 747-200B, 747-200F, 747—
300, 747-400, 747—400F, and 747SP
series airplanes. This AD requires doing
inspections of the midpivot bolt and
midpivot bolt access door of the spring
beam of the inboard side of the outboard
struts for discrepancies, installing a
placard on the midpivot bolt access
door, and applicable corrective actions
if necessary. This AD results from
reports indicating that the midpivot bolt
and midpivot bolt access door of the
spring beam of the inboard side of the
outboard struts were installed in the
incorrect position. We are issuing this
AD to ensure that the subject midpivot
bolts and midpivot bolt access doors are
installed in the correct position. If not
installed in the correct position, a
midpivot bolt could be overloaded and
crack or fracture, which could result in
the loss of the spring load path and
consequent separation of the associated
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outboard strut and engine from the
airplane.

DATES: This AD becomes effective June
22, 2006.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of June 22, 2006.

We must receive comments on this
AD by August 7, 2006.

ADDRESSES: Use one of the following
addresses to submit comments on this
AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590.

e Fax: (202) 493-2251.

¢ Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207, for service
information identified in this AD.

FOR FURTHER INFORMATION CONTACT: Ivan
Li, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington

98055—4056; telephone (425) 917-6437;
fax (425) 917—6590.

SUPPLEMENTARY INFORMATION:
Discussion

We have received reports indicating
that the midpivot bolt and midpivot bolt
access door of the spring beam of the
inboard side of the outboard struts were
installed in the incorrect position on
two airplanes. On one of the airplanes,
the midpivot bolts and midpivot bolt
access doors had been installed during
accomplishment of the modification of
the nacelle strut and wing structure in
accordance with Boeing Service Bulletin
747-54A2157 (required by AD 95-13—
05, amendment 39-9285 (60 FR 33333,
June 28, 1995)). Investigation revealed
that the service bulletin specified
incorrect part numbers for the midpivot
bolt access doors. In addition, the
production installation drawings did
not provide clear instructions for
installing the midpivot bolts and
midpivot bolt access doors, which
resulted in the discrepancies on the
other airplane.

The midpivot bolt access door is
attached to the skin of the inboard side
of the outboard struts. A midpivot bolt
access door has anti-rotation tabs that fit
the slots of the midpivot bolt’s head. If
any midpivot bolt access door is not
installed correctly or if its anti-rotation
tabs are not properly aligned with the
slots of the midpivot bolt’s head, the
midpivot bolt and its internal
lubrication channel will not be in
correct position. When the lubrication

INSPECTIONS

channel is not in the correct position, a
midpivot bolt could be overloaded and
crack or fracture. These conditions, if
not corrected, could result in the loss of
a spring beam load path and consequent
separation of the associated outboard
strut and engine from the airplane.

Relevant Service Information

We have reviewed Boeing Alert
Service Bulletin 747-54A2225, dated
February 16, 2006. The service bulletin
describes the inspection procedures
specified in the table below. The service
bulletin also describes procedures for
installing a placard on the midpivot bolt
access doors, and doing applicable
corrective actions if necessary. The
applicable corrective actions include
changing or replacing any midpivot bolt
access door that is damaged or installed
in the incorrect position with a new or
serviceable midpivot bolt access door,
and under certain conditions, replacing
the midpivot bolt with a new bolt. The
service bulletin specifies the following
compliance time depending on the
airplane configuration and accumulated
flight cycles:

e “Within 24 months from the release
date on this service bulletin or within
90 days from accumulating 8,000 flight
cycles from the accomplishment of SB
747-54A2157, whichever occurs first;”

e “Within 24 months from the release
on this service bulletin or within 90
days from accumulating 8,000 total
flight cycles, whichever occurs first;” or

e “Within 90 days from the release
date on this service bulletin.”

Doing—

Of—

For—

(1) A general visual inspection

(2) A general visual inspection ...........cccccoeeveeene

(3) A general visual inspection

(4) An ultrasonic inspection

The midpivot bolt access doors

The anti-rotation tabs of the midpivot bolt ac-
cess doors.
The midpivot bolts

The midpivot bolts

The correct part number, damage (i.e., wear,
nicks, gouges, elongated fastener holes, or
cracks), or the correct position of its anti-ro-
tation tabs.

Damage (i.e., wear, nicks, gouges, or cracks)
or any missing tab.

Correct position or damage (i.e., nicks, goug-
es, or cracks).

Cracks.

Accomplishing the actions specified in
the service information is intended to
adequately address the unsafe
condition.

FAA’s Determination and Requirements
of This AD

The unsafe condition described
previously is likely to exist or develop
on other airplanes of the same type
design that may be registered in the U.S.
at some time in the future. Therefore,
we are issuing this AD to ensure that the

subject midpivot bolts and midpivot
bolt access doors are installed in the
correct position. If not installed in the
correct position, a midpivot bolt could
be overloaded and crack or fracture,
which could result in the loss of the
spring load path and consequent
separation of the associated outboard
strut and engine from the airplane. This
AD requires accomplishing the actions
specified in the service information
described previously, except as

described under ‘‘Difference Between
the Proposed AD and Service Bulletin.”

Difference Between the Proposed Rule
and Service Bulletin

Operators should note that, although
the Accomplishment Instructions of the
referenced service bulletin describe
procedures for submitting a report of
inspection findings to Boeing, this AD
will not require that action.
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Costs of Compliance

None of the airplanes affected by this
action are on the U.S. Register. All
airplanes affected by this AD are
currently operated by non-U.S.
operators under foreign registry;
therefore, they are not directly affected
by this AD action. However, we
consider this AD necessary to ensure
that the unsafe condition is addressed if
any affected airplane is imported and
placed on the U.S. Register in the future.

If an affected airplane is imported and
placed on the U.S. Register in the future,
the required inspection and installation
of a placard would take about 6 work
hours per airplane, at an average labor
rate of $80 per work hour. Based on
these figures, the estimated cost of the
AD would be $480 per airplane.

FAA’s Determination of the Effective
Date

No airplane affected by this AD is
currently on the U.S. Register.
Therefore, providing notice and
opportunity for public comment is
unnecessary before this AD is issued,
and this AD may be made effective in
less than 30 days after it is published in
the Federal Register.

Comments Invited

This AD is a final rule that involves
requirements that affect flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to submit any
relevant written data, views, or
arguments regarding this AD. Send your
comments to an address listed under the
ADDRESSES section. Include ‘“Docket No.
FAA—-2006-24950; Directorate Identifier
2006-NM-036—AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the AD that might suggest a
need to modify it.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of that Web site, anyone
can find and read the comments in any
of our dockets, including the name of
the individual who sent the comment
(or signed the comment on behalf of an
association, business, labor union, etc.).
You may review the DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78), or you may visit
http://dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647—5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System receives them.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

2006-12-03 Boeing: Amendment 39-14627.
Docket No. FAA-2006-24950;
Directorate Identifier 2006-NM-036—AD.

Effective Date

(a) This AD becomes effective June 22,
2006.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 747—
100B, 747-200B, 747-200F, 747-300, 747—
400, 747—400F, and 747SP series airplanes,
certificated in any category; as identified in

Boeing Alert Service Bulletin 747-54A2225,
dated February 16, 2006.

Unsafe Condition

(d) This AD results from reports indicating
that the midpivot bolt and midpivot bolt
access door of the spring beam of the inboard
side of the outboard struts were installed in
the incorrect position. We are issuing this AD
to ensure that the subject midpivot bolts and
midpivot bolt access doors are installed in
the correct position. If not installed in the
correct position, a midpivot bolt could be
overloaded and crack or fracture, which
could result in the loss of the spring load
path and consequent separation of the
associated outboard strut and engine from the
airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspections

(f) Do the inspections specified in Table 1
of this AD at the applicable compliance time
listed in paragraph 1.E., “Compliance,” of
Boeing Alert Service Bulletin 747-54A2225,
dated February 16, 2006; except, where the
service bulletin specifies a compliance time
from the release date of the service bulletin,
this AD requires compliance within the
specified compliance time after the effective
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date of this AD. Do the inspections in

accordance with the Accomplishment
Instructions of the service bulletin.

TABLE 1.—INSPECTIONS

Do—

Of—

For—

(1) A general visual inspection

(2) A general visual inspection

(3) A general visual inspection

(4) An ultrasonic inspection

The midpivot bolt access doors

The anti-rotation tabs of the midpivot bolt ac-
cess doors.
The midpivot bolts

The midpivot bolts

The correct part number, damage (i.e., wear,
nicks, gouges, elongated fastener holes, or
cracks), or the correct position of its anti-ro-
tation tabs.

Damage (i.e., wear, nicks, gouges, or cracks)
or any missing tab.

Correct position or damage (i.e., nicks, goug-
es, or cracks).

Cracks.

Note 1: There is a discrepancy in Step 2
of Figure 13, Sheet 2, of Boeing Alert Service
Bulletin 747-54A2225, dated February 16,
2006. The “MORE DATA” column of the
table incorrectly describes the anti-rotation
slot installation as being “horizontal and are
perpendicular to the strut skin aft edge.” The

correct description is “vertical and are
parallel to the strut skin aft edge.”

Installation of a Placard and Corrective
Actions

(g) Before further flight after doing the
inspections required by paragraph (f) of this

AD, do the applicable actions specified in
Table 2 of this AD in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747-54A2225, dated
February 16, 2006.

TABLE 2.—INSTALLATION OF A PLACARD AND CORRECTIVE ACTIONS

If—

And if—

Then—

(1) Any midpivot bolt access door has the cor-
rect part number and no damage.

(2) Any midpivot bolt access door has the in-
correct part number and no damage.

(3) Any midpivot bolt access door has the in-
correct part number, any damage, or any
damaged or missing anti-rotation tab.

(4) Any midpivot bolt is in the correct position ...

(5) Any midpivot bolt is in the incorrect position
Any midpivot bolt has any damage

Its anti-rotation tabs are present, are in the
correct position, and have no damage.

Its anti-rotation tabs are present, are in the in-
correct position, and have no damage.

It has no damage

It has no damage
None

Install a placard on the midpivot access door.

Change the midpivot access door or replace it
with a new or serviceable access door, and
install a placard on the midpivot access
door.

Replace the midpivot access door with a new
or serviceable door and install a placard on
the door.

No further action is required by this para-
graph.

Correct the midpivot bolt position.

Replace the midpivot bolt with a new bolt.

Replacement of Midpivot Bolt

(h) If any condition in paragraph (h)(1) or
(h)(2) of this AD is found on any outboard
strut, within 24 months after doing the
inspections required by paragraph (f) of this
AD, replace the midpivot bolt of the spring
beam of the inboard side of that outboard
strut with a new midpivot bolt, in accordance
with the Accomplishment Instructions of
Boeing Alert Service Bulletin 747-54A2225,
dated February 16, 2006.

(1) If any midpivot bolt access door of the
spring beam of the inboard side of the
outboard struts is found in the incorrect
position (i.e., the midpivot bolt access door
has the incorrect part number or its anti-
rotation tabs are in the incorrect position)
and if no damage is found on that bolt during
any inspection required by paragraph (f) of
this AD.

(2) If any midpivot bolt of the spring beam
of the inboard side of the outboard struts is
found in the incorrect position and if no
damage is found on that bolt during any
inspection required by paragraph (f) of this
AD.

Parts Installation

(i) As of the effective date of this AD, no
person may install, on any airplane, a
midpivot access door, part number
65B89670—-339, 65B89670-340, 654U6624—
356, or 654U6624—-357, unless it has been
inspected in accordance with paragraphs
(0(1) and (f)(2) of this AD and found to have
the correct part number for the door location,
no damage, and no damaged or missing anti-
rotation tab.

No Reporting

(j) Although the service bulletin referenced
in this AD specifies to submit certain
information to the manufacturer, this AD
does not include that requirement.

Alternative Methods of Compliance
(AMOCs)

(k)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with §39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA

Flight Standards Certificate Holding District
Office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
Authorized Representative for the Boeing
Commercial Airplanes Delegation Option
Authorization Organization who has been
authorized by the Manager, Seattle ACO, to
make those findings. For a repair method to
be approved, the repair must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.

Material Incorporated by Reference

(1) You must use Boeing Alert Service
Bulletin 747-54A2225, dated February 16,
2006, to perform the actions that are required
by this AD, unless the AD specifies
otherwise. The Director of the Federal
Register approved the incorporation by
reference of this document in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Contact Boeing Gommercial Airplanes, P.O.
Box 3707, Seattle, WA 98124-2207, for a
copy of this service information. You may
review copies at the Docket Management
Facility, U.S. Department of Transportation,
400 Seventh Street, SW., Room PL—401,
Nassif Building, Washington, DC; on the
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Internet at http://dms.dot.gov; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at the NARA,
call (202) 741-6030, or go to http://
www.archives.gov/federal_register/

code_of _federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on May 26,
2006.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 06—5125 Filed 6—-6—06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2006-24424; Airspace
Docket No. 06—-AS0O-6]

Amendment of Class D Airspace
Pompano Beach; FL, Amendment of
Class D Airspace, Fort Lauderdale
Executive Airport, FL

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action will amend Class
D airspace at Pompano Beach, FL and
Fort Lauderdale Executive Airport, FL.
As a result of the decommissioning of
the Pompano Beach VHF
Omnidirectional Range (VOR), the legal
description for the Class D airspace at
Pompano Beach, FL, and Fort
Lauderdale Executive Airport, FL, must
be changed.

DATES: Effective Date: 0901 UTC, August
3, 2006.

FOR FURTHER INFORMATION CONTACT:
Mark D. Ward, Manager, Airspace and
Procedures Branch, Air Traffic Division,
Federal Aviation Administration, P.O.
Box 20636, Atlanta, Georgia 30320;
telephone (404) 305-5586.
SUPPLEMENTARY INFORMATION:

History

An internal evaluation determined
that the legal description for the Class
D airspace at Pompano Beach, FL and
Fort Lauderdale Executive Airport, FL
contains reference to a line made up of
radials off the Pompano Beach VOR,
which has been decommissioned. This
action will amend the legal description
by replacing the reference to a line made
up of a VOR radial, with a line now
made up of geographic coordinates.
Designations for Class D airspace areas
extending upward from the surface of
the earth are published in Paragraphs

5000 of FAA Order 7400.9N, dated
September 1, 2005, and effective
September 16, 2005, which is
incorporated by reference in 14 CFR
part 71.1. The Class D designations
listed in this document will be
published subsequently in the Order.

Since this action has no impact on the
users of the airspace in the vicinity of
the Pompano Beach Airpark or Fort
Lauderdale Executive Airport, notice
and public procedure under 5 U.S.C.
553(b) are not necessary.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) amends Class D airspace at
Pompano Beach, FL and Fort
Lauderdale Executive Airport, FL.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “‘significant
regulatory action”” under Executive
Order 12866; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESGINATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9N,
Airspace Designations and Reporting

Points, dated September 1, 2006, and
effective September 16, 20086, is
amended as follows:

Paragraph 5000 Class D airspace.

* * * * *

ASOFLD Pompano Beach, FL [REVISED]

Pompano Beach, Airpark, FL

(Lat. 26°14’50” N, long. 80°06"40” W)
Fort Lauderdale Executive Airport, FL

(Lat. 26°11°50” N, long. 80°10"15” W)

That airspace extending upward from the
surface to and including 2,500 feet MSL
within a 4-mile radius of Pompano Beach
Airpark; excluding that portion southwest of
a line between lat. 26°15’48” N., long.
80°10°59” W; and lat. 26°13’05” N.; long.
80°08’36” W and that portion south of a line
1 mile north of and parallel to the extended
runway centerline of Runway 8/26 at Fort
Lauderdale Executive Airport. This Class D
airspace area is effective during the specific
days and times established in advance by a
Notice to Airmen. The effective days and
times will thereafter be continuously
published in the Airport/Facility Directory.

* * * * *

ASO FLD Fort Lauderdale Executive
Airport, FL [REVISED]

Fort Lauderdale Executive Airport, FL

(Lat. 26°11’50” N, long. 80°1015” W)

Fort Lauderdale-Hollywood International
Airport, FL

(Lat. 26°04’21” N, long. 80°09'10” W)

That airspace extending upward from the
surface to and including 2,500 feet MSL
within a 4-mile radius of Fort Lauderdale
Executive Airport; excluding that portion
within the Fort Lauderdale-Hollywood
International Airport, FL, Class C airspace
area and that portion northeast of a line
between lat. 26°15’48” N; long. 80°10°59” W;
and lat. 26°13'05” N; long. 80°08’36” W and
that portion north of a line 1 mile north of
and parallel to the extended runway
centerline of Runway 8/26 at Fort Lauderdale
Executive Airport. This Class D airspace area
is effective during the specific days and times
established in advance by a Notice to
Airmen. The effective days and times will
thereafter be continuously published in the
Airport/Facility Directory.

* * * * *

Issued in College Park, Georgia on May 31,
2006.

Mark D. Ward,

Acting Area Director, Air Traffic Division,
Southern Region.

[FR Doc. 06-5185 Filed 6—-6—06; 8:45 am|]
BILLING CODE 4910-13-M



Federal Register/Vol. 71, No. 109/ Wednesday, June 7, 2006 /Rules and Regulations

32823

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2006-24391; Airspace
Docket No. 06—-AS0O-5]

Removal of Class D and E Airspace;
Roosevelt Roads, PR Amendment of
Class E Airspace; Isla de Vieques, PR

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action will remove the
Class D and E airspace at Roosevelt
Roads, PR, and amend the Class E
airspace at Isla de Vieques, PR. The
Roosevelt Roads Naval Station, Ofstie
Field, PR, is permanently closed and no
longer operational. The closure
necessitates the removal of Class D and
E airspace. The removal of Class E
airspace at Roosevelt Roads, PR,
requires the amendment of Class E
airspace at Isla de Vieques, PR, since it
is included as part of the Roosevelt
Roads, PR, Class E airspace.

DATES: Effective Date: 0901 UTC, August
3, 2006.

FOR FURTHER INFORMATION CONTACT:
Mark D. Ward, Manager, Airspace and
Procedures Branch, Air Traffic Division,
Federal Aviation Administration, P.O.
Box 20636, Atlanta, Georgia 30320;
telephone (404) 305-5586.

SUPPLEMENTARY INFORMATION:

History

On January 17, 2003, the Roosevelt
Roads Naval Station, Ofstie Field, PR,
was permanently closed and airport
operations terminated. The closure,
therefore, requires the removal of Class
D and E5 airspace. Since the Isla de
Vieques, PR, Class E5 airspace is
included as part of the Roosevelt Roads,
PR Class E5 airspace, the Isla de
Vieques, PR, Class E5 airspace requires
an amendment. This rule becomes
effective on the date specified in the
“Effective Date” section. Since this
action eliminates the impact of
controlled airspace on users of airspace
in the vicinity of Roosevelt Roads, PR,
notice and public procedure under 5
U.S.C. 553(b) are not necessary.
Designations for Class D airspace and
Class E airspace areas extending upward
from 700 feet or more above the surface
of the earth are published in paragraphs
5000 and 6005 respectively of FAA
Order 7400.9N, dated September 1,
2005, and effective September 16, 2005,
which is incorporated by reference in 14
CFR 71.1. The Class D and Class E

airspace designations listed in this
document will be published
subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) removes Class D and Class E5
airspace at Roosevelt Roads, PR, and
amends Class E5 airspace at Isla de
Vieques, PR.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore, (1) is not
a“‘significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; EO 10854, 24 FR 9565 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9N,
Airspace Designations and Reporting
Points, dated September 1, 2005, and
effective September 16, 2005, is
amended as follows:

Paragraph 5000 Class D airspace.

* * * * *

ASO PR D Roosevelt Roads, PR [Remove]

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASO PR E5 Roosevelt Roads, PR [Remove]

* * * * *

ASOPRE5 Isla de Vieques, PR [Revised]
Antonio Rivera Rodriquez Airport, PR

Lat. 18°08’05” N, long. 65°29’37” W)

That airspace extending upward from 700
feet or more above the surface of the earth
within a 6.5-mile radius of Antonio Rivera
Rodriquez Airport.

* * * * *

Issued in College Park, Georgia, on May 31,
2006.

Mark D. Ward

Acting Area Director, Air Traffic Division,
Southern Region.

[FR Doc. 06—5184 Filed 6—-6—06; 8:45am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2006—24064; Airspace
Docket No. 06-AWP-3]

RIN 2120-AA66
Revision of Class E Airspace;
Vandenberg AFB, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action revises Class E
airspace at Vandenberg AFB, CA. This
airspace change places aircraft in
controlled airspace from final descent to
runway and protects Category E aircraft
while conducting a circling approach to
land.

DATES: Effective Date: 0901 UTC, August
3, 2006.

FOR FURTHER INFORMATION CONTACT:
Francie Hope, Airspace Specialist,
Western Terminal Service Area, Federal
Aviation Administration, 15000
Aviation Boulevard, Lawndale,
California 90261; telephone (310) 725—
6502.

SUPPLEMENTARY INFORMATION:

History

During a review of the Class E5 700
foot airspace at Vandenberg AFB, CA, it
was determined that additional
controlled airspace was needed for
Category E aircraft conducting circling
maneuvers in conjunction with
published Standard Instrument
Procedures. Class E5 airspace areas are
primarily designated to provide
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additional controlled airspace ancillary
to a surface area to protect instrument
operations for the primary airport,
without imposing additional
communications burdens on airspace
users. This action is necessary at
Vandenberg AFB to provide controlled
airspace for Category E aircraft
conducting circling maneuvers in
conjunction with published Standard
Instrument Procedures. Generally,
Category E aircraft are very large and/or
high performance. These aircraft require
additional airspace when conducting
circling maneuvers.

On March 24, 2006, the FAA
published in the Federal Register a
notice of proposed rulemaking to revise
Class E airspace at Vandenberg AFB, CA
(71 FR 14830). Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on the proposal. No comments were
received, therefore, this revision is the
same as that proposed in the notice.

Class E5 airspace areas are published
in Paragraph 6005 of FAA Order
7400.9N, dated September 1, 2005, and
effective September 15, 2005, which is
incorporated by reference in 14 CFR
71.1. The Class E5 airspace designation
listed in this document will be
published subsequently in the Order.

The Rule

The FAA is amending Title 14 Code
of Federal Regulations (14 CFR) part 71
by revising Class E airspace at
Vandenberg AFB, CA. The FAA is
taking this action to provide additional
controlled airspace for Category E
aircraft conducting circling maneuvers
in conjunction with published Standard
Instrument Procedures. This airspace
change places aircraft in controlled
airspace from final descent to runway
and protects Category E aircraft while
conducting a circling approach to land.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a ‘“‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this
proposed rule, when promulgated, will
not have a significant economic impact
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9N,
Airspace Designations and Reporting
Points, dated September 1, 2005, and
effective September 15, 2005, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth

* * * * *

AWP CAE5 Vandenberg AFB, CA
[Revised]

Vandenberg AFB Airport

(Lat. 34°43’47” N, Long. 120°34’37” W).

That airspace extending upward from 700
feet above the surface within a 7.8-mile
radius of the Vandenberg AFB airport and
within 1.8 miles each side of the Vandenberg
AFB ILS localizer southeast course,
extending from 7.8 miles to 10.3 miles
southeast of the Vandenberg AFB airport,
excluding the Vandenberg Class D airspace,
the Santa Maria Class D airspace, the Lompoc
Class E4 surface area airspace, and the
Lompoc Class E 700 foot airspace.

* * * * *

Issued in Los Angeles, California, on June
1, 2006.

Leonard A. Mobley,

Manager, Airspace Branch, AWP-520,
Western Terminal Operations.

[FR Doc. 06-5159 Filed 6—6—06; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2006—-24686; Airspace
Docket No. 06—AS0O-7]

Establishment of Class E Airspace;
Nicholasville, KY; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Correcting amendments.

SUMMARY: This document contains a
correction to the final rule (FAA—2005—
23075; 05—AS0-12), which was
published in the Federal Register of
February 28, 2006, (71 FR 9908),
establishing Class E airspace at
Nicholasville, KY. This action corrects
an error in the geographic coordinates
for the Class E5 airspace at
Nicholasville, KY.

Effective Dates: 0901 UTC, August 3,
2006.

FOR FURTHER INFORMATION CONTACT:
Mark D. Ward, Manager, Airspace and
Operations Branch, Eastern En Route
and Oceanic Service Area, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5586.

SUPPLEMENTARY INFORMATION:
Background

Federal Register Document 71-39,
Airspace Docket No. FAA-2005-23075;
Airspace Docket No. 05-ASO-12,
published on February 28, 2006, (71 FR
9908), established Class E5 airspace at
Nicholasville, KY. An error was
discovered in the geographic
coordinates describing the Class E5
airspace area. What should have been
latitude 37°52°17” N, longitude,
84°36738” W, was publish as latitude
37°52’16” N, longitude. 84°36"39”W.
This action corrects that error.

Designations for Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in FAA Order 7400.9N, dated
September 1, 2005, and effective
September 16, 2005, which is
incorporated by reference in 14 CFR
71.1. The Class E designations listed in
this document will be published
subsequently in the Order.

Need for Correction

As published, the final rule contains
an error which identifies an incorrect
geographical position for the location of
the Class E5 airspace area. Accordingly,
pursuant to the authority delegated to
me, the geographic coordinates for the
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Class E5 airspace area at Nicholasville,
KY, incorporated by reference at § 71.1,
14 CFR 71.1, and published in the
Federal Register on March 31, 2000, (65
FR 17133), is corrected by making the
following correcting amendment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Corrected]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9N,
Airspace Designations and Reporting
Points, dated September 1, 2005, and
effective September 16, 2005, is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASO KY E5 Nicholasville, KY [Corrected]

Lucas Field Airport, KY

(Lat. 37°52"17”N, long. 84°36'38"W)

That airspace extending upward from 700
feet above the surface within a 6.5 - radius
of Lucas Field Airport; excluding that
airspace within the Lexington, KY, Class E
airspace area.

* * * * *

Issued in College Park, Georgia, on May 31,
2006.
Mark D. Ward,

Acting Area Director, Air Traffic Division,
Southern Region.
[FR Doc. 06-5186 Filed 6-6—06; 8:45 am]

BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2005-22024; Airspace
Docket No. 06—-AAL-08]

RIN-2120-AA66
Modification of Offshore Airspace
Area: Control 1487L; Alaska

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies Control
1487L offshore airspace area in the
vicinity of the Sitka Rocky Gutierrez
Airport, Sitka, AK; Merle K. Mudhole
Smith Airport, Cordova, AK; and
Middleton Island Airport, Middleton
Island, AK, by lowering the affected
airspace floors associated within
Control 1487L. The FAA is taking this
action to provide additional controlled
airspace for the safety of aircraft
executing instrument flight rules (IFR)
operations at the Sitka Rocky Gutierrez
Airport, Merle K. Mudhole Smith
Airport, and Middleton Island Airport.
DATES: Effective Date: 0901 UTC, August
3, 2006.

FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Airspace and Rules, Office of
System Operations Airspace and AIM,
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267-8783.

SUPPLEMENTARY INFORMATION:

History

On April 6, 2006, the FAA published
in the Federal Register a notice of
proposed rulemaking to modify the
Control 1487L offshore airspace area in
Alaska (71 FR 17389). Interested parties
were invited to participate in this
rulemaking effort by submitting written
comments on the proposal. No
comments were received.

Offshore Airspace Areas are
published in paragraph 6007 of FAA
Order 7400.9N dated September 1, 2005
and effective September 15, 2005, which
is incorporated by reference in 14 CFR
71.1. The Offshore Airspace Areas listed
in this document will be published
subsequently in the Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
modifying Control 1487L offshore
airspace area, AK, by lowering the floor
from 5,500 feet mean sea level (MSL) to
as low as 700 feet MSL in the vicinity

of the Sitka Rocky Gutierrez Airport,
Merle K. Mudhole Smith Airport and
Middleton Island Airport. This action
will provide offshore airspace in the
vicinity of Merle K. Mudhole Smith
Airport, AK, by lowering the offshore
airspace floor from 5,500 feet MSL to
1,200 feet MSL. Additionally, this
action will re-designate the existing
Class E airspace at Anchorage, AK, by
extending Control 1487L airspace area
westward to the 12-mile shoreline limit
within the 149.5-mile radius associated
with Anchorage, AK, Class E airspace,
and clarify offshore airspace
descriptions within already established
domestic Class E airspace at Anchorage
and Cordova. This action will provide
additional controlled airspace for the
safety of aircraft executing IFR
operations at the Sitka Rocky Gutierrez,
Merle K. Mudhole Smith, and
Middleton Island Airports, and will
correctly designate the existing Class E
airspace for Anchorage and Cordova,
AK.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this proposed rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

ICAO Considerations

As part of this rule relates to
navigable airspace outside the United
States, the notice of this action is
submitted in accordance with the
International Civil Aviation
Organization (ICAQO) International
Standards and Recommended Practices.

The application of International
Standards and Recommended Practices
by the FAA, Office of System
Operations Airspace and AIM, Airspace
& Rules, in areas outside the United
States domestic airspace, is governed by
the Convention on International Civil
Aviation. Specifically, the FAA is
governed by Article 12 and Annex 11,
which pertain to the establishment of
necessary air navigational facilities and
services to promote the safe, orderly,
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and expeditious flow of civil air traffic.
The purpose of Article 12 and Annex 11
is to ensure that civil aircraft operations
on international air routes are
performed under uniform conditions.

The International Standards and
Recommended Practices in Annex 11
apply to airspace under the jurisdiction
of a contracting state, derived from
ICAO. Annex 11 provisions apply when
air traffic services are provided and a
contracting state accepts the
responsibility of providing air traffic
services over high seas or in airspace of
undetermined sovereignty. A
contracting state accepting this
responsibility may apply the
International Standards and
Recommended Practices that are
consistent with standards and practices
utilized in its domestic jurisdiction.

In accordance with Article 3 of the
Convention, state-owned aircraft are
exempt from the Standards and
Recommended Practices of Annex 11.
The United States is a contracting state
to the Convention. Article 3(d) of the
Convention provides that participating
state aircraft will be operated in
international airspace with due regard
for the safety of civil aircraft. Since this
action involves, in part, the designation
of navigable airspace outside the United
States, the Administrator is consulting
with the Secretary of State and the
Secretary of Defense in accordance with
the provisions of Executive Order
10854.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959-
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the FAA Order 7400.9N,
Airspace Designations and Reporting
Points, dated September 1, 2005, and
effective September 15, 2005, is
amended as follows:

Paragraph 6007 Offshore airspace areas.

* * * * *

Control 1487L [Amended]

That airspace extending upward from
8,000 feet MSL within 149.5 miles of the
Anchorage VOR/DME clockwise from the
090° radial to the 185° radial of the
Anchorage VOR/DME; and that airspace
extending upward from 5,500 feet MSL
within the area bounded by a line beginning
at lat. 58°19’58” N, long. 148°55'07” W.; to
lat. 59°08”35” N., long. 147°16’04” W.; thence
counterclockwise via the arc of a 149.5-mile
radius centered on the Anchorage VOR/DME
to the intersection of the 149.5-mile radius
arc and a point 12 miles from and parallel
to the U.S. coastline; thence southeast 12
miles from and parallel to the U.S. coastline
to a point 12 miles offshore on the Vancouver
FIR boundary; to lat. 54°32’57” N., long.
133°11'29” W.; to lat. 54°00°00” N., long.
136°00’00” W.; to lat. 52°43'00” N., long.
135°00°00” W.; to lat. 56°45'42” N., long.
151°45’00” W.; to the point of beginning; and
that airspace extending upward from 1,200
feet MSL within the area bounded by a line
beginning at lat. 59°33’25” N., long.
141°03’22” W.; thence southeast 12 miles
from and parallel to the U.S. coastline to lat.
58°56’18” N., long. 138°45"19” W.; to lat.
58°40’00” N., long. 139°30°00” W_; to lat.
59°00°00” N., long. 141°10°00” W.; to the
point of beginning, and that airspace within
85 miles of the Biorka Island VORTAC, and
that airspace within 42 miles of the
Middleton Island VOR/DME, and that
airspace within 30 miles of the Glacier River
NDB; and that airspace extending upward
from 700 feet MSL within 14 miles of the
Biorka Island VORTAC and within 4 miles
west and 8 miles east of the Biorka Island
VORTAC 209° radial extending to 16 miles
southwest of the VORTAC. The portion
within Canada is excluded.

* * * * *

Issued in Washington, DC on May 31,
2006.

Edith V. Parish,

Manager, Airspace and Rules.

[FR Doc. E6-8848 Filed 6—6—06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2006-23708; Airspace
Docket No. 06—AAL-1]

RIN-2120-AA66
Modification of Control 1234L Offshore
Airspace Area; AK

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Control
1234L offshore airspace area in Alaska.
Specifically, this action modifies
Control 1234L in the immediate vicinity
of the Saint Paul Island Airport, AK, by

lowering the airspace floor from 2,000
feet above ground level (AGL) to 700
AGL. Additionally, outside the vicinity
of the airport this action lowers the
airspace floor from 2,000 AGL to 1,200
feet AGL within a 73-mile radius of the
St. Paul Island Airport. The FAA is
taking this action to provide additional
controlled airspace for aircraft
instrument flight rules (IFR) operations
at the St. Paul Island Airport.

DATES: Effective Date: 0901 UTC, August
3, 2006.

FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Airspace and Rules, Office of
System Operations Airspace and AIM,
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267-8783.

SUPPLEMENTARY INFORMATION:

History

On April 13, 2006, the FAA published
in the Federal Register a notice of
proposed rulemaking to modify the
Control 1234L offshore airspace area in
Alaska (71 FR 19148). Interested parties
were invited to participate in this
rulemaking effort by submitting written
comments on the proposal. No
comments were received.

Offshore Airspace Areas are
published in paragraph 6007 of FAA
Order 7400.9N dated September 1, 2005
and effective September 15, 2005, which
is incorporated by reference in 14 CFR
71.1. The Offshore Airspace Areas listed
in this document will be published
subsequently in the Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
modifying Control 1234L Offshore
Airspace Area, AK by lowering the floor
to 700 feet AGL in the vicinity of the St.
Paul Island Airport, AK, and 1,200 feet
AGL within a 73-mile radius of the
airport. The action is to establish
controlled airspace to support IFR
operations at the St. Paul Island Airport,
Alaska. The FAA Instrument Flight
Procedures Production and
Maintenance Branch developed new
instrument approach procedures for the
St. Paul Island Airport. New controlled
airspace extending upward from 700
feet AGL and 1,200 feet AGL in
international airspace is created by this
action.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
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under Executive Order 12866; (2) is not
a “significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this proposed rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

ICAO Considerations

As part of this rule relates to
navigable airspace outside the United
States, the notice of this action is
submitted in accordance with the
International Civil Aviation
Organization (ICAO) International
Standards and Recommended Practices.

The application of International
Standards and Recommended Practices
by the FAA, Office of System
Operations Airspace and AIM, Airspace
& Rules, in areas outside the United
States domestic airspace, is governed by
the Convention on International Civil
Aviation. Specifically, the FAA is
governed by Article 12 and Annex 11,
which pertain to the establishment of
necessary air navigational facilities and
services to promote the safe, orderly,
and expeditious flow of civil air traffic.
The purpose of Article 12 and Annex 11
is to ensure that civil aircraft operations
on international air routes are
performed under uniform conditions.

The International Standards and
Recommended Practices in Annex 11
apply to airspace under the jurisdiction
of a contracting state, derived from
ICAO. Annex 11 provisions apply when
air traffic services are provided and a
contracting state accepts the
responsibility of providing air traffic
services over high seas or in airspace of
undetermined sovereignty. A
contracting state accepting this
responsibility may apply the
International Standards and
Recommended Practices that are
consistent with standards and practices
utilized in its domestic jurisdiction.

In accordance with Article 3 of the
Convention, state-owned aircraft are
exempt from the Standards and
Recommended Practices of Annex 11.
The United States is a contracting state
to the Convention. Article 3(d) of the
Convention provides that participating
state aircraft will be operated in
international airspace with due regard
for the safety of civil aircraft. Since this
action involves, in part, the designation
of navigable airspace outside the United

States, the Administrator is consulting
with the Secretary of State and the
Secretary of Defense in accordance with
the provisions of Executive Order
10854.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the FAA Order 7400.9N,
Airspace Designations and Reporting
Points, dated September 1, 2005, and
effective September 15, 2005, is
amended as follows:

Paragraph 6007 Offshore airspace areas.

* * * * *

Control 1234L [Amended]

That airspace extending upward from 700
feet above the surface within 8 miles west
and 6 miles east of the 360° bearing from the
St. Paul Island Airport to 14 miles north of
the St. Paul Island Airport, and within 6
miles west and 8 miles east of the 172°
bearing from the St. Paul Island Airport to 15
miles south of the St. Paul Island Airport;
and that airspace extending upward from
1,200 feet above the surface within a 73-mile
radius of the St. Paul Island Airport, and the
airspace extending upward from 1,200 MSL
within a 72.8-mile radius of Chignik Airport,
AK; and that airspace extending upward from
2,000 feet above the surface within an area
bounded by a line beginning at lat. 58°06'57”
N., long. 160°00'00” W., south along long.
160°00°00” W. until it intersects the
Anchorage Air Route Traffic Control Center
boundary; thence southwest, northwest,
north, and northeast along the Anchorage Air
Route Traffic Control Center boundary to lat.
62°35'00” N., long. 175°00°00” W.; to lat.
59°59'57” N., long. 168°00°08” W.; to lat.
57°4557” N., long. 161°46’08” W.; to the
point of beginning.

* * * * *

Issued in Washington, DC on May 31,
2006.

Edith V. Parish,

Manager, Airspace and Rules.

[FR Doc. E6-8850 Filed 6—6—-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 50
RIN 0910-AC25

[Docket No. 2003N-0355]

Medical Devices; Exception From
General Requirements for Informed
Consent

AGENCY: Food and Drug Administration,
HHS.

ACTION: Interim final rule.

SUMMARY: The Food and Drug
Administration (FDA) is issuing this
interim final rule to amend its
regulations to establish a new exception
from the general requirements for
informed consent, to permit the use of
investigational in vitro diagnostic
devices to identify chemical, biological,
radiological, or nuclear agents without
informed consent in certain
circumstances. The agency is taking this
action because it is concerned that,
during a potential terrorism event or
other potential public health emergency,
delaying the testing of specimens to
obtain informed consent may threaten
the life of the subject. In many
instances, there may also be others who
have been exposed to, or who may be

at risk of exposure to, a dangerous
chemical, biological, radiological, or
nuclear agent, thus necessitating
identification of the agent as soon as
possible. FDA is creating this exception
to help ensure that individuals who may
have been exposed to a chemical,
biological, radiological, or nuclear agent
are able to benefit from the timely use
of the most appropriate diagnostic
devices, including those that are
investigational.

DATES: This rule is effective June 7,
2006. Submit written or electronic
comments by August 7, 2006.

ADDRESSES: Submit written comments
to the Division of Dockets Management
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852. Submit
electronic comments to http://
www.fda.gov/dockets/ecomments.

FOR FURTHER INFORMATION CONTACT:
Claudia M. Gaffey, Center for Devices
and Radiological Health (HFZ—440),
Food and Drug Administration, 2098
Gaither Rd., Rockville, MD 20850, 240—
276-0496, ext. 109.

SUPPLEMENTARY INFORMATION:
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I. Background

U.S. Federal, State, and local
authorities have developed and are
refining a comprehensive public health
plan to prepare for, and respond to, the
threat of terrorism and other potential
public health emergencies. A critical
element in responding to such
emergencies is the ability to correctly
and quickly identify the chemical,
biological, radiological, or nuclear
agents that may have caused, or may
cause, human disease or injury. The
devices included within the scope of
this rule are those for the detection of
agents that have the potential to be used
in acts of chemical, biological,
radiological, or nuclear terrorism, or
that can lead to other potential public
health emergencies. Examples of these
agents include Bacillus anthracis
(anthrax); Yersinia pestis(plague); ricin
(a lethal chemical agent); and cobalt-60,
a radiological material that could be
used to build a dirty bomb. Although it
is not possible to provide an all
inclusive list of etiological agents that
would be identified under conditions
that meet the criteria described in this
rule, critical biologic agents such as
Category A Diseases/Agents (available at
http://www.bt.cdc.gov/agent/agentlist-
category.asp) or specific chemical
agents (http://www.bt.cdc.gov/chemical/
) that are used by the federal
government for regulatory and
emergency planning purposes, may
serve as examples of the types of agents
within the scope of this rule. Select
agents as defined in 42 CFR 73.1, that
would suggest a terrorism event or other
public health emergency, may be
considered as other examples. Most in
vitro diagnostic devices used to identify
such agents have been developed (and
more are under development) by the
Centers for Disease Control and
Prevention (CDC), and the Department
of Defense (DOD). Some nongovernment
entities are also developing such in vitro
diagnostic devices. In most instances,
these are the only devices available to
provide timely diagnostic information
on the identity of these agents, although
they may not yet have been approved or
cleared by FDA.

Many of these devices have not yet
been approved or cleared by FDA
because clinical studies involving
devices used for the identification of
such agents frequently cannot be
conducted. Studies may not be possible
because natural exposure to these agents
is rare or never occurs, and there may
not be enough exposed subjects to enroll
in a study. Studies also may not be
possible because it is not ethical to
expose healthy human volunteers to a

life-threatening toxic substance or
organism to determine the ability of the
unapproved diagnostic device to
correctly identify the agent. While these
unapproved devices may not have been
evaluated on specimens collected from
human subijects, testing (procedural)
validation and other analytical studies
generally have been conducted (or are
being conducted) by the sponsors.

Some of these devices may be under
clinical investigation, while others may
not have reached that stage of
development. For purposes of this rule
we are considering the term
“investigational device” to include
those devices being evaluated in a
clinical investigation as well as those
that are undergoing preclinical and/or
analytical evaluation.

Given all of these facts, the agency
believes that the use of these
investigational diagnostic devices in
limited circumstances is justified when
the devices are needed to identify the
causative agent in a potential public
health emergency and thereby enable
authorities to promptly provide
appropriate care to those exposed, and
to provide preventive therapies (if
available) to others in the affected
geographic region(s).

Under FDA’s regulations informed
consent must be obtained before an
investigational in vitro diagnostic
device may be used unless an exception
under part 50 (21 CFR part 50) applies.
Institutional review board (IRB) review
and approval is also required, unless an
exception under part 56 (21 CFR part
56) applies. Under the IRB regulations
investigations may be reviewed by an
IRB through a joint review process,
reliance upon the review of another
qualified IRB (e.g., at the research site,
a central IRB, an independent or
commercial IRB), or similar
arrangements. (See 21 CFR 56.114.)
Therefore, absent an applicable
exception, investigational in vitro
diagnostic devices used to identify
chemical, biological, radiological, or
nuclear agents in human specimens may
only be used after obtaining informed
consent from each subject whose
specimen is tested, and with IRB review
and approval.

If a terrorism event (such as
dissemination of B. anthracis spores in
the mail system in 2001) or other
potential public health emergency
occurs (such as the multistate outbreak
of monkeypox in persons exposed to pet
prairie dogs in 2003), the timely
identification of the etiological agent
may be critical to the lives of the
affected subjects as well as to the
general population who may also have
been exposed. The risk to subjects and

others exposed could be life-
threatening, and difficult to assess and
address without the use of these
investigational devices. Identification of
the agent could be delayed significantly
or precluded while the investigator
seeks to obtain informed consent. Also,
in some cases, storing the specimen
while awaiting consent could have an
adverse effect on the specimen and
compromise the test results. The
consequences of delay could be
catastrophic for subjects and for public
health in general.

Consider the following possible
scenario in which a terrorist event is not
suspected until a public health
laboratory cultures an unusual or rare
organism. When a patient presents to a
health care facility with symptoms
suggesting a systemic microbial
infection, blood and other specimens
are typically collected to determine the
identity of the causative organism. The
clinical laboratory would determine that
the specimens contain an unusual
organism that cannot be identified by
the tests available in that laboratory.
Because many clinical laboratories do
not have the capability or resources to
identify unusual organisms or those to
which humans are rarely exposed
naturally, the organism (culture isolate)
or collected specimen would be referred
to a public health laboratory. The public
health laboratory would use in vitro
diagnostic devices, including those that
are investigational, to try to identify the
cultured organism or detect its presence
directly in the specimen.

In this scenario, the referring
laboratory would not have obtained
informed consent when the specimen
was collected because the person
directing that the specimen be collected
would not have known at the time that
the infecting organism could be reliably
identified only by using an
investigational device. To obtain
informed consent would require a
number of steps and introduce
unacceptable delays. The public health
laboratory would have to contact the
referring laboratory that collected the
specimen or the physician who ordered
the cultures in order to locate the
subject (or the subject’s legally
authorized representative). Once
located, the subject or the subject’s
legally authorized representative would
need to be contacted, provided the
informed consent information, and
given the opportunity to ask questions
and sign the informed consent
document. The referring laboratory or
health care facility would then have to
notify the public health laboratory that
informed consent had been obtained.
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Only at that point could testing be
performed.

The scenario described in the
previous paragraph is one example and
is not the only set of circumstances in
which this exception to informed
consent might apply. The new
exception would also apply if the event
were not terrorism-related but was
another type of potential public health
emergency, such as sporadic outbreaks
resulting from the spread of an emerging
infectious agent that has the potential to
cause a life-threatening situation, as in
the case of Severe Acute Respiratory
Syndrome (SARS) or the potential for a
pandemic influenza virus strain. This
rule would not apply in a situation
which is not life-threatening or where
there is a cleared or approved available
alternative method of diagnosis that
provides an equal or greater likelihood
of saving the life of the subject, such as
the in vitro diagnostic devices for
identifying agents causing certain
known sexually transmitted diseases
such as Chlamydia trachomatis,
Neisseria gonorrhoeae, human
papillomavirus, human
immunodeficiency virus, etc. The
emergency nature of the event may or
may not be suspected at the time the
specimen is collected, and the
laboratory involved may or may not be
a public health laboratory. Finally, even
if the nature of the event is suspected,
the person collecting the specimen may
not know the investigational status of
the in vitro diagnostic device and thus
would not know that informed consent
should be obtained from the patient.
These variables are examples and are
not meant to be the exclusive
circumstances in which this rule might
apply. The exception has been
constructed in somewhat general terms
because we can not anticipate the
circumstances of every emergency
involving a chemical, biological,
radiological, or nuclear agent that may
occur.

The process for obtaining informed
consent in the scenarios described
previously would introduce dangerous
delays or could compromise the
effectiveness of the testing. This process
would delay not only the diagnosis and
possibly lifesaving treatment of the
subject, but would also delay
recognition of a terrorism event or other
public health emergency, with serious
public health consequences.

To avoid potentially dangerous delays
in using investigational in vitro
diagnostic devices to identify these
agents, FDA is creating a new limited
exception, within the restrictions of
section 520(g)(3)(D) of the act (21 U.S.C.
360j(g)(3)(D)), from the requirement of

informed consent. The exception
applies to investigational in vitro
diagnostic tests used to identify agents,
when a specimen is collected without
the recognition that an investigational
test will have to be used.

II. Current Exceptions From the
General Requirements for Informed
Consent

Two exceptions from the general
requirements for informed consent are
described in §50.23. Section 50.23(a)
provides that informed consent shall be
deemed feasible unless, before use of
the test article, both the investigator and
a physician who is not otherwise
participating in the clinical
investigation certify in writing all of the
following: The human subject is
confronted by a life-threatening
situation necessitating the use of the test
article; informed consent cannot be
obtained from the subject because of an
inability to communicate with, or obtain
legally effective consent from, the
subject; time is not sufficient to obtain
consent from the subject’s legally
authorized representative; and there is
available no alternative method of
approved or generally recognized
therapy that provides an equal or greater
likelihood of saving the life of the
subject. An inability to communicate in
the context of § 50.23(a) means that the
subject is in a coma or unconscious.
(See 46 FR 8942 at 8946, January 27,
1981). Section 50.23(d) states that,
under 10 U.S.C. 1107(f), the President
may waive the prior informed consent
requirement for the administration of an
investigational new drug to armed
forces personnel in connection with the
personnel’s participation in a particular
military operation. The waiver is based
on a finding by the President that
obtaining consent is not feasible, is
contrary to the best interests of the
military personnel, or is not in the
interests of national security (64 FR
54180, October 5, 1999). Currently FDA
is re-examining this regulation in light
of the recent amendment of 10 U.S.C.
1107 by the Ronald W. Reagan National
Defense Authorization Act for Fiscal
Year 2005 which changed the criteria
that may be used by the President for
waiving informed consent.

In addition, § 50.24 provides an
exception from the informed consent
requirements for emergency research.
Section 50.24 is intended to permit the
study of potential improvements in the
treatment of life-threatening conditions
where current treatment is unproven or
unsatisfactory, in order to improve
interventions and patient outcomes. The
exception applies to limited research
activities involving human subjects who

are in need of emergency medical
intervention, but cannot give informed
consent because of their medical
condition. (See 61 FR 51498 at 51499,
October 2, 1996.) Section 50.24 is
intended to be used in circumstances
that are different than those described in
this rule, i.e., planned clinical research
of a specific investigational article that
will be studied in a specific class of
patients.

The situation described in this
document does not meet the
requirements of the current exceptions
from the general requirements for
informed consent in § 50.23. It does not
satisfy the requirements of § 50.23(a)
because the subject may be physically
able to provide informed consent. It
does not satisfy the requirements of
§50.23(d) because that exception
applies only to administration of
investigational drugs to military
personnel by DOD. In addition, Section
50.24 is generally not applicable
because, in the situations addressed in
that section, subjects are not able to
consent because of their medical
condition. In contrast, in the situations
addressed in this document, it is not the
condition of the subject that prevents
the subject from giving informed
consent, but rather the fact that, by the
time it is known that the laboratory
needs to use an investigational device to
identify the etiological agent, the subject
is physically separated from the
specimen, and there is not enough time
to locate the subject or the subject’s
legally authorized representative and
obtain informed consent.

II1. Revisions

FDA is creating a new exception from
the general requirements for informed
consent to address situations associated
with preparing for, and responding to,
chemical, biological, radiological, or
nuclear terrorism or other potential
public health emergencies. The
exception applies when investigational
in vitro diagnostic devices are used and
the investigator is unable to obtain
timely informed consent from subjects
(or their legally authorized
representatives) whose specimens are
being tested. The new limited exception
is applicable only when it is not feasible
to obtain informed consent because, at
the time the specimen is collected, it
may not be known that an
investigational device would need to be
used on that specimen, and delay in
diagnosis could be life-threatening to
the subject.

This exception is contingent on
several determinations that must be
made before using the investigational
device, and later certified in writing, by
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both the investigator and, if time
permits, by a physician who is not
otherwise participating in the clinical
investigation. These determinations are:

¢ The human subject is confronted
with a life-threatening situation
necessitating the use of the
investigational in vitro diagnostic
device;

¢ Informed consent cannot be
obtained from the subject because:

1. There was no reasonable way for
the person directing that the specimen
be collected to know at the time the
specimen was collected, that there
would be a need to use the
investigational device on that specimen
and;

2. Time is not sufficient to obtain
consent from the subject without risking
the life of the subject;

e Time is not sufficient to obtain
consent from the subject’s legally
authorized representative; and

¢ There is no available alternative
approved or cleared method of
diagnosis to identify the chemical,
biological, radiological, or nuclear agent
that provides an equal or greater
likelihood of saving the life of the
subject.

Under this interim final rule, the
investigator has 5 working days after
using the investigational device to
submit to the IRB these determinations
as well as the review and evaluation of
an independent licensed physician.
However, if, in the opinion of the
investigator, there is not sufficient time
to obtain the determination of an
independent licensed physician in
advance of using the investigational
device, the independent physician is
required to review and evaluate the
determinations of the investigator and
the investigator is required to submit
this documentation to the IRB within 5
working days after using the device.

Until the investigational in vitro
diagnostic device is used, it will not be
known whether there has been actual
exposure to a chemical, biological,
radiological, or nuclear agent and
whether that agent is life-threatening.
Nonetheless, FDA believes the
possibility of such exposure itself
represents a life-threatening situation
for the subject because, until the
investigational in vitro diagnostic
device is used, it is unknown to what
agent, if any, the subject has been
exposed or how the subject should be
treated.

FDA expects that in accordance with
routine clinical practice, the investigator
will provide the test results obtained
using the investigational in vitro
diagnostic device to the subject’s health
care provider and that the results will be

used in the clinical management of the
human subject. It is possible that, in
certain circumstances, the test results
will also be reported to the appropriate
public health authorities. This reporting
will occur when appropriate and/or
required by State or Federal law. Under
the regulation, at the time the result of
the test is reported (whether to the
subject’s health care provider and/or to
the appropriate public health officials),
the investigator is required to disclose
the investigational status of the device
used to perform the diagnostic test.

The investigator is also responsible
for providing the IRB with the
information required in § 50.25, the
elements of informed consent, and the
procedures that will be used to provide
this information to each subject or to the
subject’s legally authorized
representative. Section 50.25(a) requires
that the following information be
provided to each subject:

e A statement that the study involves
research and an explanation of its
purposes and the expected duration of
the subject’s participation;

o A description of the procedures to
be followed, and identification of any
procedures which are experimental;

o A description of any reasonably
foreseeable risks or discomforts to the
subject;

o A description of any benefits to the
subject or others which may be
reasonably expected from the research;

¢ A disclosure of appropriate
alternative procedures or courses of
treatment, if any, that might be
advantageous to the subject;

¢ A statement of the extent, if any, to
which confidentiality of records
identifying the subject will be
maintained and that notes the
possibility that FDA may inspect the
records;

e For more than minimal risk
research, an explanation as to whether
any compensation and an explanation
as to whether any medical treatments
are available if injury occurs and, if so,
what they consist of, or where further
information may be obtained; and

e An explanation of whom to contact
for answers to pertinent questions about
the research and research subjects’
rights, and whom to contact in the event
of a research-related injury to the
subject.

Section 50.25(b) requires this
additional information when it is
appropriate:

o A statement that the particular
treatment or procedure may involve
risks to the subject (or to the embryo or
fetus, if the subject is or may become
pregnant) which are currently
unforeseeable;

e Anticipated circumstances under
which the subject’s participation may be
terminated by the investigator without
regard to the subject’s consent;

¢ Any additional costs to the subject
that may result from participation in the
research;

¢ The consequences of a subject’s
decision to withdraw from the research
and procedures for orderly termination
of participation by the subject;

¢ A statement that significant new
findings developed during the course of
the research which may relate to the
subject’s willingness to continue
participation; and

e The approximate number of
subjects involved in the study. This
information will be provided at the time
the test results are sent to the subject’s
health care provider and to public
health authorities, if public health
reporting is required by Federal, State,
or local law.

In this rule, we are requiring
investigators to provide all information
described in § 50.25 except the
information in § 50.25(a)(8) concerning
voluntary participation. Normally under
the regulations subjects voluntarily
agree to participate in research before
the research begins. In the
circumstances covered by this rule, an
individual provides a specimen for
diagnostic testing without the
knowledge of either the patient or the
physician that an investigational in vitro
diagnostic (IVD) will be necessary.
When the investigational IVD is used at
a setting remote from the patient and
treating physician in this case, it is not
practicable (because of the time and
distance involved to contact the patient
or the patient’s legally authorized
representative) to obtain consent for the
use of the device. Under this rule, by the
time the patient is informed that an
investigational device has been used to
test his/her specimen, the investigation
is already underway, and the time at
which a subject would normally consent
to voluntary participation has past.
Therefore, the investigator is not
responsible for providing the
information described in § 50.25(a)(8)
concerning voluntary participation. In
addition, subjects or their legally
authorized representatives will not be
entitled to withdraw previously
collected data from the research
database, because it is critical that FDA
obtain and have available for review all
data on the investigational in vitro
diagnostic device’s use in order to
determine whether it is safe and
effective. As a result, it is the
responsibility of the IRB to ensure the
adequacy of the information required in
§50.25 (except for the requirements



Federal Register/Vol. 71, No. 109/ Wednesday, June 7, 2006 /Rules and Regulations

32831

under § 50.25(a)(8)) concerning
voluntary participation) and to ensure
that procedures for providing this
information to the subject or the
subject’s legally authorized
representative are in place. The IRB is
responsible for this even if an exception
under § 56.104(c) exists under which
the emergency use of the test article
would be reported to the IRB within 5
working days. We recognize that, in this
situation, the IRB may be delayed in
assuring that these procedures are in
place.

IV. Applicability of 45 CFR Part 46 and
Other Legal Requirements

According to the Office for Human
Research Protection (OHRP) in the
Department of Health and Human
Services (HHS), some of the activities
described in this rule may also
constitute non-exempt human subjects
research within the meaning of 45 CFR
part 46. In particular, the use of the
investigational in vitro diagnostic
device on individually identifiable
human specimens as described in this
rule would not be human subjects
research under 45 CFR part 46, while
the analysis of the individually
identifiable data obtained from the use
of the investigational device to
determine the safety and effectiveness of
the device would be considered human
subject research under 45 CFR part 46.
If the analysis of individually
identifiable data involves non-exempt
human subjects research that is
conducted or supported by HHS, the
institution conducting the analysis must
obtain an OHRP-approved assurance. In
addition, this means that this research
activity, if not exempt, i.e., the analysis
of the individually identifiable data,
must be reviewed prospectively by an
IRB and must be conducted with the
informed consent of the subjects unless
waived. OHRP expects that IRBs will
often find that informed consent may be
waived under 45 CFR 46.116(d) for the
analysis of the individually identifiable
data obtained through the use of the
investigational device. OHRP is issuing
guidance regarding this issue
simultaneously with the publication of
this interim final rule which can be
found at http://www.hhs.gov/ohrp/
policy/index.html. Those interested in
seeking additional information
concerning the application of the
regulations at 45 CFR part 46 should
contact OHRP. We note that research
conducted or supported by another
department or agency may be subject to
other laws and regulations. Sponsors
should check to see if they are
complying with all applicable
requirements.

V. Legal Authority

FDA believes the statutory authority
provided in section 520(g)(3)(D) of the
act permits this limited exception to
obtaining informed consent for the use
of investigational in vitro diagnostic
devices to identify chemical, biological,
radiological, or nuclear agents in
potential terrorism events or other
potential public health emergencies.
Section 520(g)(3)(D) of the act
specifically states when an exception
from informed consent is permissible.
Under section 520(g)(3)(D) of the act,
informed consent is required unless the
investigator determines the following in
writing: (1) There exists a life
threatening situation involving the
human subject of such testing which
necessitates the use of such device; (2)
it is not feasible to obtain informed
consent from the subject; and (3) there
is not sufficient time to obtain such
consent from the subject’s legally
authorized representative. Further, a
licensed physician uninvolved in the
testing must agree with this three-part
determination in advance of using the
device unless use of the device is
required to save the life of the human
subject of such testing, and there is not
sufficient time to obtain such
concurrence.

As noted earlier, FDA believes that, if
the presence of an agent is suspected,
there exists a life-threatening situation
for the subjects whose specimens have
been sent to laboratories. Until the
laboratory identifies the agent to which
the subject has been exposed or by
which the subject has been infected,
specific treatment cannot be provided.
However, this limited exception applies
only if it is also not feasible to obtain
informed consent because there is an
inability to communicate, in a timely
manner, with the subject or the subject’s
legally authorized representative, and
there was no reasonable way to know,
at the time the specimen was collected,
that there would be a need to use the
investigational device on that specimen.
In such a situation, the act would permit
a limited exception to obtaining
informed consent.

In accordance with section 521 of the
act (21 U.S.C. 360k), state or local
requirements that are different from, or
in addition to, the requirements in this
rule are expressly preempted. This rule
establishes a new exception from the
general requirements for informed
consent, to permit the use of
investigational in vitro diagnostic
devices to identify chemical, biological,
radiological, or nuclear agents without
informed consent in certain
circumstances. Consequently, State and

local laws that require that informed
consent be obtained in those situations
are preempted.

VI. Issuance of an Interim Final Rule
and Effective Date

FDA is proceeding without notice and
comment rulemaking because the
Nation needs to have this regulation in
place immediately to be prepared to
deal effectively with a terrorism event or
other potential public health emergency.
Under the provisions of the
Administrative Procedure Act at 5
U.S.C. 553(b)(B), FDA finds for good
cause that prior notice and comment on
this rule are impracticable and contrary
to the public interest. The absence of
this exception was an impediment to
the most efficient and effective public
health response to the SARS outbreak.
We do not want the absence of such an
exception to be an impediment to our
response to an outbreak of Avian flu or
some other public health emergency. It
is critical that FDA act quickly now to
ensure that, in the future, individuals
who may have been exposed to a
chemical, biological, radiological, or
nuclear agent have the benefit of the
timely use of the most appropriate
diagnostic devices, including those that
are investigational. For the same
reasons, the agency is making this
interim final rule effective as of the date
of publication.

VII. Environmental Impact

The agency has determined under 21
CFR 25.30(h) that this interim final rule
is of a type that does not, individually
or cumulatively, have a significant effect
on the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

VIII. Analysis of Impacts

FDA has examined the impacts of this
interim final rule under Executive Order
12866 and the Regulatory Flexibility Act
(5 U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104-4). Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
agency believes that this rule is
consistent with the regulatory
philosophy and principles identified in
the Executive order. In addition, the
rule is not an economically significant
regulatory action as defined by the
Executive order.
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The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because this interim final rule
provides an exception from an
otherwise applicable requirement for
investigators, FDA believes that it does
not impose a significant burden. The
agency therefore certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before issuing “any rule that
includes any Federal mandate that may
result in an expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100 million
or more (adjusted annually for inflation)
in any one year.” The current threshold
after adjustment for inflation is $115
million, using the most current (2003)
Implicit Price Deflator for the Gross
Domestic Product. FDA does not expect
this interim final rule to result in any 1-
year expenditure that would meet or
exceed this amount.

IX. Paperwork Reduction Act of 1995

This interim final rule contains
information collection provisions that
are subject to review by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
(the PRA) (44 U.S.C. 3501-3520). The
information collection requirements for

this interim final rule have been
approved under the emergency
processing provisions of the PRA. The
assigned OMB approval number for this
collection of information is 0910-0586.
This approval expires on November 30,
2006.

A description of these provisions is
given in the following paragraphs with
an estimate of the annual reporting
burden. Included in the estimate is the
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
each collection of information.

FDA invites comments on the
following topics: (1) Whether the
collection of information is necessary
for the proper performance of FDA’s
functions, including whether the
information will have practical utility:
(2) the accuracy of FDA’s estimate of the
burden of the collection of information,
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques,
when appropriate, and other forms of
information technology.

Medical Devices: Informed Consent:
Investigational In Vitro Diagnostic
Device To Identify a Chemical,
Biological, Radiological, or Nuclear
Threat Agent

Description: This interim final rule
amends FDA'’s informed consent

regulation to provide an exception from
the general requirement to obtain
informed consent from the subject of an
investigation involving an unapproved
or not cleared in vitro diagnostic device
intended to identify a chemical,
biological, radiological, or nuclear
agent. For the exception to apply, it is
necessary for the investigator and an
independent licensed physician to make
the determination and certify in writing
certain facts concerning the need for use
of the investigational in vitro diagnostic
device without informed consent. The
investigator submits this written
certification to the IRB. When reporting
the test results to the subject’s health
care provider and, possibly, to the
appropriate public health authorities,
the investigator must disclose the
investigational status of the in vitro
diagnostic device. The investigator must
also provide the IRB with the
information required in § 50.25 and the
procedures that will be used to provide
this information to each subject or the
subject’s legally authorized
representative at the time the test results
are provided to the subject’s health care
provider and possibly to the public
health authorities.

Description of Respondents: Clinical
laboratories, physicians.

FDA estimates the burden of the
collection of information as follows:

TABLE 1.—ESTIMATED AVERAGE ANNUAL REPORTING BURDEN!

: No. of Annual Frequency Total Annual Hours per
21 CFR Section Respondents per Response Responses Response Total Hours
50.23(e)(1) and (e)(2) 150 3 450 2 900
50.23(e)(4) 150 3 450 1 450
Total Hours 1,350

1There are no capital costs or operating and maintenance costs associated with this collection of information.

FDA is adding § 50.23(e)(1) to provide
an exception to the general rule that
informed consent is required for the use
of an investigational in vitro diagnostic
device for the purpose of preparing for
and responding to a chemical,
biological, radiological, or nuclear
terrorism event or other public health
emergency, if the investigator and an
independent licensed physician make
the determination and later certify in
writing that: (1) There is a life-
threatening situation necessitating the
use of the investigational device; (2)

obtaining informed consent from the
subject is not feasible because there was
no way to predict the need to use the
investigational device when the
specimen was collected, and there is not
sufficient time to obtain consent from
the subject or the subject’s legally
authorized representative; and (3) no
satisfactory alternative device is
available. Under this interim final rule
these determinations are made before
the device is used, and the written
certifications are made within 5 working
days after the use of the device. If use

of the device is necessary to preserve
the life of the subject and there is not
sufficient time to obtain the
determination of the independent
licensed physician in advance of using
the investigational device, § 50.23(e)(2)
provides that the certifications must be
made within 5 working days of use of
the device. In either case, the
certifications are submitted to the IRB
within 5 working days of the use of the
device. From its knowledge of the
industry, FDA estimates that there are
approximately 150 laboratories that




Federal Register/Vol. 71, No. 109/ Wednesday, June 7, 2006 /Rules and Regulations

32833

could perform this type of testing. FDA
estimates that in the United States each
year there are approximately 450
naturally occurring cases of diseases or
conditions that are identified in CDC’s
list of category ‘A’ biological threat
agents. The number of cases that would
result from a terrorist event or other
public health emergency is uncertain.
Based on its knowledge of similar types
of submissions, FDA estimates that it
will take about 2 hours to prepare each
certification.

Section 50.23(e)(4) provides that an
investigator must disclose the
investigational status of the device and
what is known about the performance
characteristics of the device at the time
test results are reported to the subject’s
health care provider and public health
authorities. Under this interim final
rule, the investigator provides the IRB
with the information required by § 50.25
and the procedures that will be used to
provide this information to each subject
or the subject’s legally authorized
representative. Based on its knowledge
of similar types of submissions, FDA
estimates that it will take about 1 hour
to prepare this information and submit
it to the health care provider and, where
appropriate, to public health authorities.

X. Federalism

FDA has analyzed this interim final
rule in accordance with the principles
set forth in Executive Order 13132 on
Federalism (64 FR 43255, August 10,
1999). FDA has concluded that the rule
raises federalism implications because,
in accordance with section 521 of the
act, this rule preempts State and local
laws that require that informed consent
be obtained before an investigational in
vitro diagnostic device may be used to
identify a chemical, biological,
radiological, or nuclear agent in
suspected terrorism events and other
potential public health emergencies that
are different from, or in addition to, the
requirements of this regulation.

In accordance with the Executive
order, preemption of State law is
restricted to the minimum level
necessary to achieve the objective of the
statute to protect the public health by
ensuring that individuals who may have
been exposed to such an agent are able
to benefit from the timely use of the
most appropriate diagnostic devices,
including those that are investigational.
Also in accordance with the Executive
order, officials at FDA consulted with
the States on the effect of this rule on
State law.

The new exception from informed
consent is available in a very narrowly
defined set of circumstances. Under
these circumstances, a specimen already

would have been taken from the
individual. The individual would not be
subjected to any further specimen
collection or other procedure in order
for the investigational device to be used
on the specimen. In addition, in the
circumstances in which the exception
would apply, it is not only the health of
the individual from whom the specimen
was taken that would be at risk. It is
possible that other people, perhaps
many other people, would have been
exposed to the chemical, biological,
radiological, or nuclear agent as well.

In conclusion, the agency believes
that it has complied with all of the
applicable requirements under
Executive Order 13132 and has
determined that this final rule is
consistent with the Executive order.

XI. Civil Justice Reform

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This regulation meets the
applicable standards set forth in
sections 3(a) and 3(b)(2) of Executive
Order 12988.

XII. Comments

Interested persons may submit to the
Division of Dockets Management (see
ADDRESSES) written or electronic
comments regarding this interim final
rule. Submit a single copy of electronic
comments or two paper copies of any
mailed comments, except that
individuals may submit one paper copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday.

List of Subjects in 21 CFR Part 50

Human research subjects, Prisoners,
Reporting and recordkeeping
requirements, Safety.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 50 is
amended as follows:

PART 50—PROTECTION OF HUMAN
SUBJECTS

m 1. The authority citation for 21 CFR
part 50 continues to read as follows:

Authority: 21 U.S.C. 321, 343, 346, 346a,
348, 350a, 350b, 352, 353, 355, 360, 360c—
360f, 360h—360j, 371, 379¢, 381; 42 U.S.C.
216, 241, 262, 263b—263n.

m 2. Section 50.23 is amended by adding
paragraph (e) to read as follows:

§50.23 Exception from general
requirements.

(e)(1) Obtaining informed consent for
investigational in vitro diagnostic
devices used to identify chemical,
biological, radiological, or nuclear
agents will be deemed feasible unless,
before use of the test article, both the
investigator (e.g., clinical laboratory
director or other responsible individual)
and a physician who is not otherwise
participating in the clinical
investigation make the determinations
and later certify in writing all of the
following:

(i) The human subject is confronted
by a life-threatening situation
necessitating the use of the
investigational in vitro diagnostic
device to identify a chemical, biological,
radiological, or nuclear agent that would
suggest a terrorism event or other public
health emergency.

(ii) Informed consent cannot be
obtained from the subject because:

(A) There was no reasonable way for
the person directing that the specimen
be collected to know, at the time the
specimen was collected, that there
would be a need to use the
investigational in vitro diagnostic
device on that subject’s specimen; and

(B) Time is not sufficient to obtain
consent from the subject without risking
the life of the subject.

(iii) Time is not sufficient to obtain
consent from the subject’s legally
authorized representative.

(iv) There is no cleared or approved
available alternative method of
diagnosis, to identify the chemical,
biological, radiological, or nuclear agent
that provides an equal or greater
likelihood of saving the life of the
subject.

(2) If use of the investigational device
is, in the opinion of the investigator
(e.g., clinical laboratory director or other
responsible person), required to
preserve the life of the subject, and time
is not sufficient to obtain the
independent determination required in
paragraph (e)(1) of this section in
advance of using the investigational
device, the determinations of the
investigator shall be made and, within
5 working days after the use of the
device, be reviewed and evaluated in
writing by a physician who is not
participating in the clinical
investigation.

(3) The investigator must submit the
documentation required in paragraph
(e)(1) or (e)(2) of this section to the IRB
within 5 working days after the use of
the device.

(4) An investigator must disclose the
investigational status of the in vitro
diagnostic device and what is known
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about the performance characteristics of
the device in the report to the subject’s
health care provider and in any report
to public health authorities. The
investigator must provide the IRB with
the information required in § 50.25
(except for the information described in
§50.25(a)(8)) and the procedures that
will be used to provide this information
to each subject or the subject’s legally
authorized representative at the time the
test results are provided to the subject’s
health care provider and public health
authorities.

(5) The IRB is responsible for ensuring
the adequacy of the information
required in section 50.25 (except for the
information described in § 50.25(a)(8))
and for ensuring that procedures are in
place to provide this information to
each subject or the subject’s legally
authorized representative.

(6) No State or political subdivision of
a State may establish or continue in
effect any law, rule, regulation or other
requirement that informed consent be
obtained before an investigational in
vitro diagnostic device may be used to
identify chemical, biological,
radiological, or nuclear agent in
suspected terrorism events and other
potential public health emergencies that
is different from, or in addition to, the
requirements of this regulation.

Dated: May 31, 2006.

Jeffrey Shuren,

Assistant Commissioner for Policy.

[FR Doc. E6—-8790 Filed 6—6—06; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 874
[Docket No. 2006N-0182]
Medical Devices; Ear, Nose, and Throat

Devices; Classification of Olfactory
Test Device

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is classifying the
olfactory test device into class II (special
controls). The special control that will
apply to the device is the guidance
document entitled “Class II Special
Controls Guidance Document: Olfactory
Test Device.” The agency is classifying
the device into class II (special controls)
in order to provide a reasonable
assurance of safety and effectiveness of

the device. Elsewhere in this issue of
the Federal Register, FDA is
announcing the availability of the
guidance document that is the special
control for the device.

DATES: This final rule becomes effective
July 7, 2006. The classification was
effective March 27, 2006.

FOR FURTHER INFORMATION CONTACT: Eric
A. Mann, Center for Devices and
Radiological Health (HFZ—460), Food
and Drug Administration, 9200
Corporate Blvd., Rockville, MD 20850,
301-594-2080.

SUPPLEMENTARY INFORMATION:

I. What is the Background of This
Rulemaking?

In accordance with section 513(f)(1) of
the Federal Food, Drug, and Cosmetic
Act (the act) (21 U.S.C. 360c¢(f)(1)),
devices that were not in commercial
distribution before May 28, 1976, the
date of enactment of the Medical Device
Amendments of 1976 (the amendments),
generally referred to as postamendments
devices, are classified automatically by
statute into class III without any FDA
rulemaking process. These devices
remain in class III and require
premarket approval, unless the device is
classified or reclassified into class I or
class II, or FDA issues an order finding
the device to be substantially
equivalent, in accordance with section
513(i) of the act, to a predicate device
that does not require premarket
approval. The agency determines
whether new devices are substantially
equivalent to predicate devices by
means of premarket notification
procedures in section 510(k) of the act
(21 U.S.C. 360(k)) and part 807 (21 CFR
part 807) of FDA’s regulations.

Section 513(f)(2) of the act provides
that any person who submits a
premarket notification under section
510(k) of the act for a device that has not
previously been classified may, within
30 days after receiving an order
classifying the device in class III under
section 513(f)(1) of the act, request FDA
to classify the device under the criteria
set forth in section 513(a)(1) of the act.
FDA shall, within 60 days of receiving
such a request, classify the device by
written order. This classification shall
be the initial classification of the device.
Within 30 days after the issuance of an
order classifying the device, FDA must
publish a notice in the Federal Register
announcing such classification (section
513(f)(2) of the act).

In accordance with section 513(f)(1) of
the act, FDA issued an order on May 27,
2004, classifying the HealthCheck™
Home Test for Loss of the Sense of
Smell into class III, because it was not

substantially equivalent to a class I or
class II device that was introduced or
delivered for introduction into interstate
commerce for commercial distribution
before May 28, 1976, or a device which
was subsequently reclassified into class
I or class II. On July 28, 2004, FMG
Innovations, Inc., submitted a request
for classification of the HealthCheck™
Home Test for Loss of the Sense of
Smell under section 513(f)(2) of the act
(Ref. 1). The manufacturer
recommended that the device be
classified into class L.

In accordance with section 513(f)(2) of
the act, FDA reviewed the petition in
order to classify the device under the
criteria for classification set forth in
section 513(a)(1) of the act. In general,
devices are to be classified into class I
if general controls, by themselves are
sufficient to provide reasonable
assurance of safety and effectiveness.
Devices are to be classified into class II
if general controls, by themselves, are
insufficient to provide reasonable
assurance of safety and effectiveness,
but there is sufficient information to
establish special controls to provide
reasonable assurance of the safety and
effectiveness of the device for its
intended use. After review of the
information submitted in the petition,
FDA determined that the
HealthCheck™ Home Test for Loss of
the Sense of Smell should be classified
into class I with the establishment of
special controls. FDA believes that
special controls, in addition to general
controls, are necessary to provide
reasonable assurance of safety and
effectiveness of the device, and there is
sufficient information to establish
special controls to provide such
assurance.

The device is assigned the generic
name ‘“‘olfactory test device,” and it is
identified as a device used to determine
whether a loss of olfactory function is
present. The device includes one or
more odorants that are presented to the
patient’s nose to subjectively assess
olfactory function (i.e., the patient’s
ability to perceive odors). This device is
not intended for the screening or
diagnosis of diseases or conditions other
than the loss of olfactory function.

FDA has identified the risks to health
associated with this type of device as
failure to detect olfactory sensory loss
and user error. FDA believes that the
class II special controls guidance
document will aid in mitigating the
potential risks to health by providing
recommendations for the validation of
performance characteristics and
labeling. FDA believes that the special
controls guidance document, in
addition to general controls, addresses
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the risks to health identified previously
and provides reasonable assurance of
the safety and effectiveness of the
device. Therefore, on March 27, 2006,
FDA issued an order to the petitioner
classifying the device into class II. FDA
is codifying this classification at
§874.1600.

Following the effective date of the
final classification rule, manufacturers
will need to address the issues covered
in this special control guidance.
However, the manufacturer need only
show that its device meets the
recommendations of the guidance or in
some other way provides equivalent
assurances of safety and effectiveness.

Section 510(m) of the act provides
that FDA may exempt a class II device
from the premarket notification
requirements under section 510(k) of the
act, if FDA determines that premarket
notification is not necessary to provide
reasonable assurance of the safety and
effectiveness of the device. FDA has
determined that premarket notification
is not necessary to assure the safety and
effectiveness of olfactory test devices
when intended to determine whether an
olfactory loss is present.

II. What Is the Environmental Impact of
This Rule?

The agency has determined under 21
CFR 25.34(b) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

III. What Is the Economic Impact of
This Rule?

FDA has examined the impacts of the
final rule under Executive Order 12866
and the Regulatory Flexibility Act (5
U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4). Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
agency believes that this final rule is not
a significant regulatory action under the
Executive order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because classification of this
device into class II will relieve
manufacturers of the cost of complying
with the premarket approval

requirements of section 515 of the act
(21 U.S.C. 360e), and may permit small
potential competitors to enter the
marketplace by lowering their costs, the
agency certifies that the final rule will
not have a significant economic impact
on a substantial number of small
entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing ‘““any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.” The current threshold
after adjustment for inflation is $115
million, using the most current (2003)
Implicit Price Deflator for the Gross
Domestic Product. FDA does not expect
this final rule to result in any 1-year
expenditure that would meet or exceed
this amount.

IV. Does This Final Rule Have
Federalism Implications?

FDA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. FDA has
determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, the
agency has concluded that the rule does
not contain policies that have
federalism implications as defined in
the Executive order and, consequently,
a federalism summary impact statement
is not required.

V. How Does This Rule Comply with
the Paperwork Reduction Act of 1995?

This final rule contains no collections
of information. Therefore, clearance by
the Office of Management and Budget
(OMB) under the Paperwork Reduction
Act of 1995 (PRA) is not required. FDA
concludes that the special controls
guidance document contains
information collection provisions that
are subject to review and clearance by
OMB under the PRA. Elsewhere in this
issue of the Federal Register, FDA is
publishing a notice announcing the
availability of the guidance document
entitled ““Class II Special Controls
Guidance Document Olfactory Test
Device.” The notice contains an analysis
of the paperwork burden for the
guidance.

VI. What References are on Display?

The following references have been
placed on display in the Division of
Dockets Management (HFA-305), Food
and Drug Administration, 5630 Fishers
Lane, rm. 1061, Rockville, MD 20852,
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1. Petition from FMG Innovations, Inc., for
classification of the HealthCheck™ Home
Test for Loss of the Sense of Smell submitted
July 28, 2004.

List of Subjects in 21 CFR Part 874

Medical devices.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 874 is
amended as follows:

PART 874—EAR, NOSE, AND THROAT
DEVICES

m 1. The authority citation for 21 CFR
part 874 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 371.

m 2. Add § 874.1600 to subpart B to read
as follows:

§874.1600 Olfactory test device.

(a) Identification. An olfactory test
device is used to determine whether an
olfactory loss is present. The device
includes one or more odorants that are
presented to the patient’s nose to
subjectively assess the patient’s ability
to perceive odors.

(b) Classification. Class II (special
controls). The special control for these
devices is the FDA guidance document
entitled ““Class II Special Controls
Guidance Document: Olfactory Test
Device.” For the availability of this
guidance document, see § 874.1(e). The
device is exempt from the premarket
notification procedures in subpart E of
part 807 of this chapter subject to the
limitations in § 874.9. When indicated
for the screening or diagnosis of
diseases or conditions other than the
loss of olfactory function, the device is
not exempt from premarket notification
procedures.

Dated: May 24, 2006.
Linda S. Kahan,

Deputy Director, Center for Devices and
Radiological Health.

[FR Doc. E6-8791 Filed 6—6—06; 8:45 am]
BILLING CODE 4160-01-S
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[CGD05-06-015]
RIN 1625-AA08

Special Local Regulations for Marine
Events; Onslow Bay, Beaufort Inlet,
Morehead City State Port, Beaufort
Harbor and Taylor Creek, NC

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing special local regulations
during the ‘“Pepsi Americas’ Sail 2006,
tall ships parade and race to be held on
Onslow Bay, Beaufort Inlet, inland
waters of the Morehead City State Port
and Beaufort Waterfront. This special
local regulation is necessary to provide
for the safety of life on navigable waters
during the event. This action is
intended to restrict vessel traffic in
segments of coastal North Carolina in
the vicinity of Onslow Bay, Beaufort
Inlet, inland waters of Morehead City
State Port and Beaufort Harbor during
the parade of sail and tall ship race.
DATES: This rule is effective from July 1,
2006 through July 5, 2006.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket (CGD05-06—-015) and are
available for inspection or copying at
Commander (dpi), Fifth Coast Guard
District, 431 Crawford Street,
Portsmouth, Virginia 23704-5004, Room
119, between 9 a.m. and 2 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
CWO C.D. Humphrey, U.S. Coast Guard
Sector North Carolina, at (252) 247—
4525.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On March 22, 2006, we published a
notice of proposed rulemaking (NPRM)
entitled Special Local Regulations for
Marine Events; Onslow Bay, Beaufort
Inlet, Morehead City State Port, Beaufort
Harbor and Taylor Creek, NC in the
Federal Register (71 FR 14428). We
received no letters commenting on the
proposed rule. No public meeting was
requested, and none was held.

Background and Purpose

During the period 30 June to July 5,
2006, Pepsi Americas’ Sail 2006 LLC

will host the North Carolina port call of
the “Pepsi Americas” Sail 2006”. A
parade of sails and tall ships racing
event are planned during this period to
be conducted on the waters adjacent to
Onslow Bay, Beaufort Inlet and the
inland waters of Morehead City State
Port and Beaufort Harbor, North
Carolina. The first event will be the
“Tall Ships Parade of Sails” on July 1,
2006 that will commence in Anchorage
Area “ALFA” as depicted on NOAA
Chart 11545 “Beaufort Inlet and Part of
Core Sound”, and will enter Beaufort
Inlet Channel at Beaufort Inlet Channel
Lighted Buoy 7 and Beaufort Inlet
Channel Lighted Buoy 8, and will
proceed inbound to the Morehead City
State Port turning basin thence to
Beaufort Harbor Channel to Beaufort
Harbor waterfront. The second event
will be the “Tall Ships Race”, on July
3, 2006 that will take place on Onslow
Bay from Beaufort Inlet Channel and
continuing west approximately 11
nautical miles to a line drawn along
longitude 076-54" W. Because of the
danger posed by numerous sailing
vessels maneuvering in close proximity
of each other during the proposed
parade and race, special local
regulations are necessary. For the safety
concerns noted and to address the need
for vessel control and vessel security,
traffic will be temporarily restricted to
provide for the safety of participants,
spectators and transiting vessels.

Discussion of Comments and Changes

The Coast Guard did not receive
comments in response to the notice of
proposed rulemaking (NPRM) published
in the Federal Register. Accordingly,
the Coast Guard is establishing
temporary special local regulations on
specified waters of Onslow Bay,
Beaufort Inlet, Morehead City State Port,
Beaufort Harbor and Taylor Creek,
North Carolina.

Regulatory Evaluation

This temporary rule is not a
“significant regulatory action’” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary.

Although this temporary regulation
will prevent traffic from transiting a
segment of the Onslow Bay, Beaufort
Inlet, Morehead City State Port and
Beaufort Harbor during these events, the
effect of this regulation will not be
significant due to the limited duration
that the regulated area will be enforced.
Extensive advance notifications will be
made to the maritime community via
Local Notice to Mariners, marine
information broadcasts, area
newspapers and local radio stations, so
mariners can adjust their plans
accordingly.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this temporary rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.
This temporary rule would affect the
following entities, some of which might
be small entities: The owners or
operators of vessels intending to transit
these sections of the Onslow Bay,
Beaufort Inlet, Morehead City State Port,
Beaufort Harbor Channel and Taylor
Creek during these events.

This temporary rule would not have
a significant economic impact on a
substantial number of small entities for
the following reasons. This rule would
be in effect for only a limited period.
Although the regulated area will apply
to two separate segments within and
around the waters of Onslow Bay,
Beaufort Inlet, Morehead City State Port
and Beaufort Harbor, traffic may be
allowed to pass through the regulated
areas with the permission of the Coast
Guard Patrol Commander. In the case
where the Patrol Commander authorizes
passage through a regulated area during
an event, vessels shall proceed at the
minimum speed necessary to maintain a
safe course that minimizes wake near
the event. Although this regulation
prevents traffic from transiting the
Onslow Bay, Beaufort Inlet, Morehead
City State port and Beaufort Harbor Bay
during these event, the effect of this
regulation will not be significant
because of its limited duration. Before
the enforcement period, the Coast Guard
will issue maritime advisories so
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mariners can adjust their plans
accordingly.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this temporary rule so
that they can better evaluate its effects
on them and participate in the
rulemaking. If the rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
the address listed under ADDRESSES. The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This temporary rule calls for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This temporary rule will not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental

Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This temporary rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this temporary rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and will not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This temporary rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this temporary rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or

operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this temporary rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(h), of the
Instruction, from further environmental
documentation. Special local
regulations issued in conjunction with a
regatta or marine parade permit are
specifically excluded from further
analysis and documentation under that
section.

Under figure 2—1, paragraph (34)(h),
of the Instruction, an “Environmental
Analysis Check List” and a “Categorical
Exclusion Determination’ are not
required for this rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for Part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; Department of
Homeland Security Delegation No. 0170.1.
m 2. Add a temporary § 100.35-T06-015
to read as follows:

§100.35-T06-015 Onslow Bay, Beaufort
Inlet, Morehead City State Port, Beaufort
Harbor and Taylor Creek near Morehead
City NC.

(a) Regulated area includes two
segments within and around the waters
of the Onslow Bay, Beaufort Inlet,
Morehead City Turning Basin, Beaufort
Harbor and Taylor Creek North
Carolina.

(1) The first segment for the ‘“Parade
of Sail” is bounded by a line drawn
from a position at latitude 34°39'36” N,
longitude 076°37'52” W, thence
southerly to a position at latitude
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34°37'52” N, longitude 076°37°52” W,
thence westerly to a position at latitude
34°37'36” N, longitude 076°40"17” W,
thence southerly to a position at latitude
34°36'50” N, longitude 076°40742” W,
thence westerly to a position at latitude
34°36’57” N, longitude 076°41’25” W,
thence northerly parallel to Beaufort
Inlet Channel to latitude 34°40°37” N,
longitude 076°40"32” W, thence
northeasterly to latitude 34°41'21” N
longitude 076°40°11” W, thence
northwesterly parallel to Cutoff Channel
to latitude 34°41°43” N, longitude
076°40°21” W, thence northwesterly
parallel to Morehead City Channel to
latitude 34°42°46” N, longitude
076°42’02” W, thence westerly to
latitude 34°42746” N, longitude
076°42’12” W, thence northerly to
latitude 34°42’54” N, longitude
076°42"13” W, thence easterly along
Morehead City State Port berth seven,
six, five and four to latitude 34°42’52”
N, longitude 076°41°33” W, thence
southeasterly to latitude 34°42’35” N,
longitude 076°41°20” W, thence
southeasterly parallel to Morehead City
Channel to latitude 34°42’19” N,
longitude 076°40°49” W at the entrance
to Beaufort Harbor Channel, thence
along the western bank of Beaufort
Harbor Channel to latitude 34°42'54” W,
longitude 076°40°44” W, thence easterly
to the southern tip of Pivers Island,
latitude 34°42’54” N, longitude
076°40°24” W, thence northerly along
the shoreline of Pivers Island to latitude
34°43’08” N, longitude 076°4019” W,
thence northerly to intersection of the
Beaufort Bascule Bridge and the
shoreline at latitude 34°43°21” N,
longitude 076°40"12” W, thence
northerly along the shoreline to latitude
34°43’38” N, longitude 076°40°17” W,
thence northwesterly to latitude
34°43’47” N longitude 076°4022” W,
thence northeasterly to latitude
34°43'55” N, longitude 076°40"15” W,
thence southerly along then shoreline to
latitude 34°43’42” N, longitude
076°40°04” W, thence southerly parallel
to Gallants Channel to the intersection
of the Beaufort Bascule Bridge and the
shoreline at latitude 34°43'21” N,
longitude 076°40°05” W, thence
southerly to Beaufort Waterfront at
latitude 34°43’07” N, longitude
076°4010” W, thence southeasterly
along Beaufort waterfront to latitude
34°42'57” N, longitude 076°39'55” W,
thence south to Carrot Island latitude
34°42’45” N, longitude 076°39'55” W,
thence westerly following the shore line
of Carrot Island to latitude 34°4231” W,
longitude 076°4044” W, thence
southeasterly to latitude 34°41°50” N,
longitude 076°40°08” W, thence

southerly to the western tip of
Shackleford Banks at latitude 34°41'18”
N, longitude 076°39'57” W, thence
southerly to latitude 34°40°30” N,
longitude 076°39’50” W, thence
southerly parallel to Beaufort Inlet
Channel to latitude 34°39'35” N,
longitude 076°40°00” W, thence east to
the point of origin.

(2) The second segment for the “Tall
Ships Race” is bounded by a line drawn
from a position at latitude 34°40°36” N,
longitude 076°41°00” W, thence westerly
parallel to Bogue Banks to latitude
34°40°21” N, longitude 076°52"12” W,
thence southwesterly to latitude
34°39'00” N 076°53’06” W, thence
southeasterly to latitude 34°33'18” N,
longitude 076°4233” W, thence
northeasterly to latitude 34°34'18” N,
longitude 076°41°27” W, thence
northerly to the point of origin.

(3) All coordinates reference Datum
NAD 1983.

(b) Definitions. (1) Coast Guard Patrol
Commander means any commissioned,
warrant, or petty officer of the Coast
Guard who has been designated by the
Commander, Coast Guard Sector North
Carolina.

(2) Official Patrol means any person
or vessel authorized by the Coast Guard
Patrol Commander or approved by
Commander, Coast Guard Sector North
Carolina.

(3) Participant includes all vessels
participating in the Pepsi Americas’ Sail
2006 under the auspices of the Marine
Event Permit issued to the event
sponsor and approved by Commander,
Coast Guard Sector North Carolina.

(c) Special local regulations. (1)
Except for the Official Patrol,
participants, and persons or vessels
authorized by the Coast Guard Patrol
Commander, no person or vessel may
enter or remain in the regulated area.

(2) Any person in the regulated area
must stop immediately when directed to
do so by any Official Patrol and then
proceed only as directed.

(3) The operator of any vessel in the
regulated area must stop the vessel
immediately when directed to do so by
any Official Patrol and then proceed
only as directed.

(4) All persons and vessels shall
comply with the instructions of the
Official Patrol.

(5) When authorized to transit within
the regulated area, all vessels shall
proceed at the minimum speed
necessary to maintain a safe course that
minimizes wake near the parade, race
course and near other persons and
vessels.

(d) Enforcement period. This section
will be enforced from 6:30 a.m. to 1 p.m.
on July 1, 2006, for the “Parade of

Sails’’; and from 10:30 a.m. to 5:30 p.m.
on July 3, 2006 for the ““Tall Ships
Race”. If the ““Tall Ships Race” is
postponed due to inclement weather,
then these temporary special local
regulations will be enforced the same
time period during one of the next two
days, July 4, 2006 through July 5, 2006.

Dated: May 19, 2006.
Larry L. Hereth,

Rear Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. E6-8857 Filed 6—6—06; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD09-06-027]

Safety Zone: Captain of the Port
Detroit Zone

AGENCY: Coast Guard, DHS.

ACTION: Notice of Implementation of
final rule.

SUMMARY: The Coast Guard is
implementing safety zones for annual
fireworks displays in the Captain of the
Port Detroit Zone during June 2006.
This action is necessary to provide for
the safety of life and property on
navigable waters during these events.
These safety zones will restrict vessel
traffic from a portion of the Captain of
the Port Detroit Zone.

DATES: The safety zones will be effective
from 12:01 a.m. (local) on June 7, 2006
to 11:59 p.m. (local) on June 30, 2006.
FOR FURTHER INFORMATION CONTACT:
LTJG Cynthia Channell, Chief of
Waterways Management, Sector Detroit,
110 Mt. Elliott Ave., Detroit, MI at (313)
568-9580.

SUPPLEMENTARY INFORMATION: The Coast
Guard is implementing certain
permanent safety zones in 33 CFR
165.907 (published May 21, 2001, in the
Federal Register, 66 FR 27868), for
fireworks displays in the Captain of the
Port Detroit Zone during June 2006. The
following safety zones will be enforced
during the times indicated below:

(1) Bay-Rama Fishfly Festival, New
Baltimore, MI. Location: All waters off
New Baltimore City Park, Lake St. Clair-
Anchor Bay bounded by the arc of a
circle with a 300-yard radius with its
center located at approximate position
42°41’ N, 082°44’ W, on June 22, 20086,
from 9 p.m. to 11 p.m.

(2) St. Clair Shores Fireworks, St. Clair
Shores, MI. Location: All waters of Lake
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St. Clair within a 300-yard radius of the
fireworks barge in approximate position
42°32'N, 082°51” W, about 1000 yards
east of Veterans Memorial Park (off
Masonic Rd.), St. Clair Shores, MI on
June 30, 2006, from 10:00 p.m. to 10:30
p.m.

(3) Sigma Gamma Assoc., Grosse
Pointe Farms, MI. Location: The waters
off Ford’s Cove, Lake St. Clair bounded
by the arc of a circle with a 300-yard
radius with its center in approximate
position 42°27’ N, 082°52" W on June 26,
2003 from 9 p.m. to 11 p.m.

In order to ensure the safety of
spectators and transiting vessels, these
safety zones will be in effect for the
duration of the events. In the event that
these safety zones affect shipping,
commercial vessels may request
permission from the Captain of the Port
Detroit to transit through the safety
zone.

Requests must be made in advance
and approved by the Captain of Port
before transits will be authorized. The
Captain of the Port may be contacted via
U.S. Coast Guard Group Detroit on
channel 16, VHF-FM. The Coast Guard
will give notice to the public via a
Broadcast to Mariners that the
regulation is in effect.

Dated: May 18, 2006.
P. W. Brennan,

Captain, U.S. Coast Guard, Captain of the
Port Detroit.

[FR Doc. E6—-8783 Filed 6—6—06; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[COTP Charleston 06—-003]
RIN 1625-AA00

Safety Zone; Cooper River, Hog Island
Channel, Charleston SC

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is removing
one of two duplicate temporary rules
that establish safety zones on the
navigable waters of Hog Island Reach on
the Cooper River, for demolition of the
Grace Memorial and Silas Pearman
Bridges and associated recovery
operations.

DATES: This rule is effective June 7,
2006.

ADDRESSES: Comments and material
received from the public, as well as

documents indicated in this preamble as
being available in the docket are part of
docket [COTP Charleston 06—-003] and
are available for inspection or copying
at Coast Guard Sector Charleston
(WWM), 196 Tradd Street, Charleston,
South Carolina 29401 between 7:30 a.m.
and 4 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Chief Warrant Officer James ]. McHugh,
Sector Charleston Office of Waterways
Management, at (843) 724-7647.

SUPPLEMENTARY INFORMATION: On
January 19, 2006, we published a
temporary final rule that created a
temporary safety zone around the Grace
Memorial and Silas Pearman Bridges on
Hog Island Reach. (71 FR 3005) This
safety zone includes all waters within
the area bounded by the following
coordinates: 32°48.566" N, 079°55.211"
W to 32°48.389’ N, 079°54.256" W to
32°47.824’ N, 079°54.401" W thence to
32°47.994’ N, 079°55.359" W.

Due to an administrative error, we
published a second temporary safety
zone for this location on May 25, 2006,
at 71 FR 30062. This second temporary
final rule has the same section number
and establishes a safety zone at the same
coordinates as the temporary final rule
that published in January; however it
has a different effective date and a
slightly different title.

In order to avoid confusion and
maintain the January effective date of
the safe zone, we are removing the
second temporary rule that published
on May 25, 2006, at 71 FR 30062 and
is entitled “Safety Zone; Cooper River,
Hog Island Channel, Charleston, SC.”

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. This rule is not a significant
regulatory action because it removes a
second temporary final rule has the
same section number and establishes a
safety zone at the same coordinates as
the temporary final rule that published
in January.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ‘““small entities” comprises
small businesses, not-for-profit

organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities,
because it removes one of two duplicate
temporary rules that establish safety
zones on the navigable waters of Hog
Island Reach on the Cooper River, for
demolition of the Grace Memorial and
Silas Pearman Bridges and associated
recovery operations.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
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Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D
and Department of Homeland Security
Management Directive 5100.1, which
guide the Coast Guard in complying
with the National Environmental Policy

Act of 1969 (NEPA)(42 U.S.C. 4321—
4370f), and have concluded that there
are no factors in this case that would
limit the use of a categorical exclusion
under section 2.B.2 of the Instruction.
Therefore, this rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction, from further
environmental documentation. Under
figure 2—1, paragraph (34)(g), of the
Instruction, an “Environmental Analysis
Check List” and a “Categorical
Exclusion Determination” are not
required for this rule, because this rule
removes a duplicate temporary rule
from the Code of Federal Regulations.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165, subpart G as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04-1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

§165.T07-003 [Removed]
m 2. Remove § 165.T07—003 entitled
“Safety Zone, Hog Island Channel,
Grace Memorial and Silas Pearman
Bridges, Charleston, SC.”

Dated: May 31, 2006.
Stefan G. Venckus,

Chief, Office of Regulations and
Administrative Law, United States Coast
Guard.

[FR Doc. E6-8853 Filed 6—6—06; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 82
[EPA-HQ-OA-2005-0131; FRL-8181-2]

Protection of Stratospheric Ozone:
Recordkeeping and Reporting
Requirements for the Import of Halon-
1301 Aircraft Fire Extinguishing
Vessels

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Withdrawal of direct final rule.

SUMMARY: In response to adverse
comment, EPA is withdrawing the

direct final rule published in the
Federal Register on April 11, 2006 (71
FR 18219). This direct final rule sought
to exempt importers of aircraft fire
extinguishing vessels containing halon-
1301 (‘““aircraft halon bottles”) from the
import petition process in order to
facilitate the routine hydrostatic testing
of these bottles for environmental and
safety purposes. In the direct final rule,
the Agency indicated that should we
receive adverse comment by May 11,
2006, we would publish a timely
withdrawal notice in the Federal
Register. We received adverse comment
on the direct final rule from one
commenter and we will address this
comment in a subsequent final action
based on the parallel proposal also
published on April 11, 2006 (71 FR
18259). As stated in the parallel
proposal, we will not institute a second
comment period on this action.

DATES: Effective June 7, 2006, EPA
withdraws the direct final rule
published at 71 FR 18219 on April 11,
2006.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. OAR 2005-0131. All documents in
the docket are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Air Docket, EPA/DC, EPA West,
Room B102, 1301 Constitution Ave.,
NW., Washington, DC. This docket
facility is open from 8:30 a.m. to 4:30
p.m., Monday through Friday, excluding
legal holidays. The telephone number
for the Public Reading Room is (202)
566—1744, and the telephone number for
the Air Docket is (202) 566—1742.

FOR FURTHER INFORMATION CONTACT: For
further information about this action,
contact Hodayah Finman by telephone
at (202) 343-9246, or by e-mail at
finman.hodayah@epa.gov, or by mail at
Hodayah Finman, U.S. Environmental
Protection Agency, Stratospheric
Protection Division (6205]), 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460. Overnight or
courier deliveries should be sent to 1310
L St., NW., Room 827M, Washington,
DC 20005; att: Hodayah Finman. You
may also visit the Ozone Depletion web
site of EPA’s Stratospheric Protection
Division at http://www.epa.gov/ozone/
index.html for further information about
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EPA’s Stratospheric Ozone Protection
regulations, the science of ozone layer
depletion, and other topics.

List of Subjects in 40 CFR Part 82
Environmental protection, Chemicals,

Halon, Ozone, Reporting and

recordkeeping requirements, Treaties.
Dated: June 1, 2006

William L. Wehrum,

Acting Assistant Administrator for the Office
of Air and Radiation.

[FR Doc. E6—-8831 Filed 6—6—06; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2005-0297; FRL-8061-4]
Fenarimol; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerance for residues of fenarimol in or
on filbert. Interregional Research Project
Number 4 (IR-4) requested this tolerance
under the Federal Food, Drug, and
Cosmetic Act (FFDCA), as amended by
the Food Quality Protection Act of 1996
(FQPA). Fenarimol was reassessed and
approved by the Agency effective
August 1, 2002. To view the Tolerance
Reassessment Progress and Risk
Management Decision (TRED) and
related supporting documents, please
refer to docket number (EPA-HQ-OPP-
2002-0250—-0001) at
www.regulations.gov.

DATES: This regulation is effective June
7, 2006. Objections and requests for
hearings must be received on or before
August 7, 2006, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2005-0297. All documents in the
docket are listed in the index for the
docket. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at

http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S-4400,
One Potomac Yard (South Building),
2777 S. Crystal Drive, Arlington, VA.
The Docket Facility is open from 8:30
a.m. to 4 p.m., Monday through Friday,
excluding legal holidays. The docket
telephone number is (703) 305-5805.
FOR FURTHER INFORMATION CONTACT:
Shaja R. Brothers, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 308—3194; e-mail address:
brothers.shaja@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS 111), e.g.,
agricultural workers; greenhouse,
nursery, and floriculture workers;
farmers.

e Animal production (NAICS 112),
e.g., cattle ranchers and farmers, dairy
cattle farmers, livestock farmers.

¢ Food manufacturing (NAICS 311),
e.g., agricultural workers; farmers;
greenhouse, nursery, and floriculture
workers; ranchers; pesticide applicators.

¢ Pesticide manufacturing (NAICS
32532), e.g., agricultural workers;
commercial applicators; farmers;
greenhouse, nursery, and floriculture
workers; residential users.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed underFOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing an electronic
copy of this Federal Register document
through the electronic docket at http://
www.regulations.gov, you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at

http://www.epa.gov/fedrgstr. You may
also access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s pilot e-CFR site at http://
www.gpoaccess.gov/ecfr.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
You must file your objection or request
a hearing on this regulation in
accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2006-0297 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before August 7, 2006.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit your
copies, identified by docket ID number
EPA-HQ-OPP-2006-0297, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Building), 2777 S.
Crystal Drive, Arlington, VA. Deliveries
are only accepted during the Docket’s
normal hours of operation (8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays). Special
arrangements should be made for
deliveries of boxed information. The
docket telephone number is (703) 305—
5805.

II. Background and Statutory Findings

In the Federal Register of August 31,
2005 (70 FR 51802) (FRL-7733-1), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
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pesticide petition (PP 5E4573) by IR-4,
681 U.S. Highway 1 South, North
Brunswick, NJ 08902-3390. The petition
requested that 40 CFR 180.421 be
amended by establishing a tolerance for
residues of the fungicide fenarimol
[alpha-(2-chlorophenyl)-alpha-(4-
chlorophenyl)-5-pyrimidinemethanol]
in or on filbert at 0.02 parts per million
(ppm). That notice included a summary
of the petition prepared by Gowan
Company, the registrant. There were no
comments received in response to the
notice of filing.

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “‘safe” to mean that ““there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from

aggregate exposure to the pesticide
chemical residue * * *.”

III. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess
the hazards of and to make a
determination on aggregate exposure,
consistent with section 408(b)(2) of
FFDCA, for a tolerance for residues of
fenarimol on filbert at 0.02 ppm. EPA’s
assessment of exposures and risks
associated with establishing the
tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. Specific
information on the studies received and
the nature of the toxic effects caused by
fenarimol as well as the no observed
adverse effect level (NOAEL) and the
lowest observed adverse effect level
(LOAEL) from the toxicity studies can
be found at http://www.epa.gov/EPA-
PEST/2002/December/Day-04/
p30471.htm.

B. Toxicological Endpoints

For hazards that have a threshold
below which there is no appreciable
risk, the dose at which no adverse
effects are observed (the NOAEL) from
the toxicology study identified as
appropriate for use in risk assessment is
used to estimate the toxicological level
of concern (LOC). However, the lowest
dose at which adverse effects of concern
are identified (the LOAEL) is sometimes
used for risk assessment if no NOAEL
was achieved in the toxicology study
selected. An uncertainty factor (UF) is
applied to reflect uncertainties inherent
in the extrapolation from laboratory
animal data to humans and in the
variations in sensitivity among members
of the human population as well as
other unknowns.

The linear default risk methodology
(Q*) is the primary method currently
used by the Agency to quantify non-
threshold hazards such as cancer. The
Q* approach assumes that any amount
of exposure will lead to some degree of
cancer risk, estimates risk in terms of
the probability of occurrence of
additional cancer cases. More
information can be found on the general
principles EPA uses in risk
characterization at http://www.epa.gov/
pesticides/health/human.htm.

A summary of the toxicological
endpoints for fenarimol used for human
risk assessment is shown in Table 1 of
this unit:

TABLE 1.— SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR FENARIMOL FOR USE IN HUMAN RISK ASSESSMENT

Dose Used in Risk Assess-
ment, Interspecies and

Special FQPA SF and

lation including infants and
children)

Exposure/Scenario h . Level of Concern for Risk Study and Toxicological Effects
Intraspec;tie:ngrglgny Tradi Assessment
Acute Dietary (Females 13-50 NA NA Rat Developmental and Multi-generation Re-
years ofage) productive ToxicityStudy
Acute Dietary (General popu- NA NA No appropriate endpoint was available to

quantitate risk.

Chronic Dietary (All popu-
lations)

day

NOAEL = 0.6 mg/kg/day
UF =100 X
Chronic RfD = 0.006 mg/kg/

Special FQPA SF = 3X
cPAD = chronic RfD/Spe-
cial FQPA SF = 0.002

mg/kg/day

Multi-generation Reproduction Study

LOAEL = 1.2 mg/kg/day based on decreased
live born litter size in the F, and F, genera-
tions.

Short-Term Incidental Oral,
Dermal, andinhalation (1 to
30 days)

(Residential)

Dermal/oral study LOAEL =
35 mg/kg/day

LOC for MOE = 900
(Residential)
FQPA factor = 3X UF= 300

Special Reproduction Study

LOAEL = 35 mg/kg/day based on decreased
fertilityand dystocia, an indicator of hormonal
effects, observed in aspecial non-guideline
cross breeding reproduction/
developmentaltoxicity study in rats

Intermediate-Term Incidental
Oral, Dermal, and Inhalation
(1- 6 months)

(Residential)

Dermal/oral study NOAEL =
0.6 mg/kg/day

LOC for MOE = 100
(Residential)
FQPA factor = 3X

Multi-generation Reproduction Study

LOAEL = 0.6 mg/kg/day based on decreased
live born litter size in the F, and F, genera-
tions
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TABLE 1.— SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR FENARIMOL FOR USE IN HUMAN RISK

ASSESSMENT—Continued

Exposure/Scenario

Dose Used in Risk Assess-
ment, Interspecies and
Intraspecies and any Tradi-
tional UF

Special FQPA SF and
Level of Concern for Risk
Assessment

Study and Toxicological Effects

Cancer (oral, dermal, inhala- NA

tion)

NA

Fenarimol has been classified as a “not likely”
human carcinogen (Group E).

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. Tolerances have been
established (40 CFR 180.421)(a)(1) for
the residues of fenarimol, [alpha-(2-
chlorophenyl)-alpha-(4-chlorophenyl)-5-
pyrimidinemethanol] for the following
raw agricultural commodities (RACs):
Apple at 0.1; apple, dry pomace at 2.0;
apple, wet pomace at 2.0; cattle, fat at
0.1; cattle, kidney at 0.1; cattle, meat at
0.01; cattle, meat byproducts, except
kidney at 0.05; goat, fat at 0.1; goat,
kidney at 0.1; goat, meat at 0.01; goat,
meat byproducts, except kidney at 0.05;
horse, fat at 0.1; horse, kidney at 0.1;
horse, meat at 0.01; horse, meat
byproducts, except kidney at 0.05; pear
at 0.1; pecan at 0.1; sheep, fat at 0.1;
sheep, kidney at 0.1; sheep, meat at
0.01; and sheep, meat byproducts,
except kidney at 0.05.

Tolerances have also been established
(40 CFR 180.421)(a)(2) for the combined
residues of fenarimol [alpha-(2-
chlorophenyl)-alpha-(4-chlorophenyl)-5-
pyrimidinemethanol] and its
metabolites [alpha-(2-chlorophenyl)-
alpha-(4-chlorophenyl)-1,4-dihydro-5-
pyrimidinemethanol and 5-[(2-
chlorophenyl) (4-chlorophenyl)methyll-
3,4-dihydro-4-pyrimidinol measured as
the total of fenarimol and 5-[(2-
chlorophenyl)-(4-
chlorophenyl)methyl]pyrimidine
(calculated as fenarimol) for the
following RACs: Banana (import) at 0.5;
cherry at 1.0; grape, juice at 0.6; grape
pomace (wet and dry) at 2.0; grape at
0.2; grape, raisin, waste at 3.0; grape,
raisin at 0.6. Risk assessments were
conducted by EPA to assess dietary
exposures from fenarimol in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure. No such effects were
identified in the toxicological studies
for fenarimol, therefore a quantitative
acute dietary exposure assessment is
unnecessary.

ii. Chronic exposure. The chronic
dietary exposure assessment for

fenarimol is highly refined using
anticipated residues based on 1996—
1999 Food and Drug Administration
(FDA) monitoring data for apples,
bananas, cherries, grapes and pears.
Field trial residue data were used for
pecans and filberts. Percent crop treated
(%CT) information and processing
factors, where available, were used in
the assessment. There were no PDP
monitoring data available for fenarimol.
iii. Anticipated residue and percent
crop treated (PCT) information. Section
408(b)(2)(E) of FFDCA authorizes EPA
to use available data and information on
the anticipated residue levels of
pesticide residues in food and the actual
levels of pesticide chemicals that have
been measured in food. If EPA relies on
such information, EPA must pursuant to
section 408(f)(1) require that data be
provided 5 years after the tolerance is
established, modified, or left in effect,
demonstrating that the levels in food are
not above the levels anticipated.
Following the initial data submission,
EPA is authorized to require similar
data on a time frame it deems
appropriate. For the present action, EPA
will issue such Data Call-Ins for
information relating to anticipated
residues as are required by FFDCA
section 408(b)(2)(E) and authorized
under FFDCA section 408(f)(1). Such
Data Call-Ins will be required to be
submitted no later than 5 years from the
date of issuance of this tolerance.
Section 408(b)(2)(F) of FFDCA states
that the Agency may use data on the
actual percent of food treated for
assessing chronic dietary risk only if the
Agency can make the following
findings: Condition 1, that the data used
are reliable and provide a valid basis to
show what percentage of the food
derived from such crop is likely to
contain such pesticide residue;
Condition 2, that the exposure estimate
does not underestimate exposure for any
significant subpopulation group; and
Condition 3, if data are available on
pesticide use and food consumption in
a particular area, the exposure estimate
does not understate exposure for the
population in such area. In addition, the
Agency must provide for periodic
evaluation of any estimates used. To

provide for the periodic evaluation of
the estimate of PCT as required by
section 408(b)(2)(F) of FFDCA, EPA may
require registrants to submit data on
PCT.

The Agency used PCT information as
follows:

Almonds 0.1%; apples 25%; bananas
<1%; cherries, sweet 13%; cherries, tart
9%; grapes, raisin 21%; grapes, table
8%; grapes wine 9%; hazelnuts 9%;
pecans 1%; and pears 10%. These PCT
figures were derived from a quantitative
usage analysis (QUA) for fenarimol by
the Agency based on data years 1990—
1999. The weighted average of percent
crop treated (%CT) was used for
estimating chronic dietary exposure.
Additional information on imported
bananas was obtained indicating that
less than 1% of bananas consumed in
the United States are treated with
fenarimol. For pecans, a default 1%
crop treated was assumed (0% CT
reported in QUA).

The Agency believes that the three
conditions listed above have been met.
With respect to Condition 1, PCT
estimates are derived from Federal and
private market survey data, which are
reliable and have a valid basis. The
Agency is reasonably certain that the
percentage of the food treated is not
likely to be an underestimation. As to
Conditions 2 and 3, regional
consumption information and
consumption information for significant
subpopulations is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups. Use of this
consumption information in EPA’s risk
assessment process ensures that EPA’s
exposure estimate does not understate
exposure for any significant
subpopulation group and allows the
Agency to be reasonably certain that no
regional population is exposed to
residue levels higher than those
estimated by the Agency. Other than the
data available through national food
consumption surveys, EPA does not
have available information on the
regional consumption of food to which
fenarimol may be applied in a particular
area.
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iv. Cancer. Fenarimol has been
classified as a “‘not likely”” human
carcinogen (Group E) and thus a
quantitative exposure assessment as to
cancer risk is unnecessary.

2. Dietary exposure from drinking
water. The Agency lacks sufficient
monitoring exposure data to complete a
comprehensive dietary exposure
analysis and risk assessment for
fenarimol in drinking water. Because
the Agency does not have
comprehensive monitoring data,
drinking water concentration estimates
are made by reliance on simulation or
modeling taking into account data on
the physical characteristics of fenarimol.

Based on the First Index Reservoir
Screening Tool (FIRST) and Screening
Concentration in Groundwater models,
the estimated environmental
concentrations (EECs) of fenarimol
chronic exposures are estimated to be 26
ppb for surface water and 16 ppb for
ground water.

3. From non-dietary exposure. The
term ‘‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Fenarimol is not registered for use on
any sites that would result in exposure
in or around the home. Fenarimol is
registered for use on turf however,.
Applications to turf are limited to golf
courses, and stadium fields or
professional athletic fields only.
Therefore, the Agency has determined
that the only potential non-occupational
postapplication exposure is short-term
dermal exposure to adult golfers.

EPA’s “Standard Operating
Procedures (SOPs) for Residential
Exposure Assessments’ at (http://
www.epa.gov/fedrgstr/EPA-PEST/1999/
January/Day-04/0-p34736.htm) were
used to estimate the exposures of adult
golfers contacting treated turf. The SOPs
for turf use transfer coefficients based
on mowing studies. Chemical specific
data from a turf transferable residue
(TTR) study were available; however,
these TTR data were unacceptable for
use in postapplication exposure
assessment. Therefore, default
assumptions from the SOPs were used.
Exposures were estimated for short-term
dermal contact with treated turf during
the low contact activity of golfing. The
exposure estimates generated for the
golfing turf use is based on some upper-
percentile assumptions (i.e., duration of
exposure and maximum application rate
for this short-term assessment) and is
considered to be representative of high
end exposures. The uncertainties
associated with this assessment stem

from the use of an assumed amount of
pesticide retained on turf, and
assumptions regarding the transfer of
fenarimol residues. The turf risk
estimate is believed to be a reasonable
and protective estimate. Therefore, the
level of confidence is fairly high, and
does not under estimate risk.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of the FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
fenarimol and any other substances and
fenarimol does not appear to produce a
toxic metabolite produced by other
substances. EPA has also evaluated
comments submitted that suggested
there might be a common mechanism
among fenarimol and other named
pesticides that cause brain effects. EPA
concluded that the evidence did not
support a finding of common
mechanism for fenarimol and the named
pesticides. For the purposes of this
tolerance action, therefore, EPA has not
assumed that fenarimol has a common
mechanism of toxicity with other
substances. For information regarding
EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see the policy statements released by
EPA’s Office of Pesticide Programs
concerning common mechanism
determinations and procedures for
cumulating effects from substances
found to have a common mechanism on
EPA’s website at http://www.epa.gov/
pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408 of FFDCA
provides that EPA shall apply an
additional tenfold margin of safety for
infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA
determines based on reliable data that a
different margin of safety will be safe for
infants and children. Margins of safety
are incorporated into EPA risk
assessments either directly through use
of a MOE analysis or through using

uncertainty (safety) factors in
calculating a dose level that poses no
appreciable risk to humans. In applying
this provision, EPA either retains the
default value of 10X when reliable data
do not support the choice of a different
factor, or, if reliable data are available,
EPA uses a different additional safety
factor value based on the use of
traditional uncertainty factors and/or
special FQPA safety factors, as
appropriate.

2. Prenatal and postnatal sensitivity.
The developmental and reproductive
toxicity studies showed no evidence of
increased sensitivity or susceptibility of
young rats or rabbits following prenatal
or postnatal exposure to fenarimol.
However, the studies demonstrated that
fenarimol is associated with
hydronephrosis that is reversible.

3. Conclusion. The data base for
prenatal developmental and
reproductive toxicity is considered
complete. Based upon the RED
completed June 2002, the Agency
reduced the FQPA Safety factor from
10X to 3X. It was determined that the
3X would be retained until a special
developmental toxicity study was
received and reviewed to confirm if the
potential hormonal effects elicited by
inhibition of aromatase would result in
effects in the rat pups. However more
recently, fenarimol has been evaluated
in studies considered in EPA’s
Endocrine Disruptor Screening Program
including the Pubertal Female and
Uterotrophic Assays. The Pubertal
Female Assay involves the use of rats to
screen for estrogenic and thyroid
activity in females during sexual
maturation, and examines abnormalities
associated with sex organs and puberty
markers, as well as thyroid tissue. The
Uterotrophic assay involves the use of
female rats to screen for estrogenic
effects. In this in vivo assay, uterine
weight changes are measured in
ovariectomised or immature female rats.

No adverse effects were found in the
female pubertal assay when SD rats
were treated at 50 and 250 milligram/
kilogram (mg/kg) day for 21 days, except
for a decrease in T4 and an increase in
circulating TSH levels. In the
Uterotrophic assay, a dose of 200 mg/kg
day results in a significant increase of
uterine weights which were
accompanied by an increase in serum
FSH levels and a decrease in serum T3
levels. The uterotrophic response and
the effects found on thyroid hormone
levels are found at much higher doses
than the regulatory endpoints based on
the rat multi-generation study where
fenarimol reduced fertility of males at
1.2 mg/kg per day with a NOAEL of 0.6
mg/kg per day. The 0.6 mg/kg NOAEL
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is over 300-fold lower than the
uterotrophic response found in rats at
200 mg/kg.

In conclusion, there is greater
confidence in the current NOAEL of 0.6
mg/kg per day given these recent studies
on the reproductive, developmental and
endocrine effects of fenarimol. It is
therefore recommended that the 3X
FQPA safety factor be removed because
there are adequate data evaluating the
potential endocrine effects of fenarimol
during development and in the young
animal. As a result, the Agency no
longer requires a special developmental
study.

E. Aggregate Risks and Determination of
Safety

1. Acute risk. No acute risk is
expected from exposure to fenarimol
since no acute endpoints were
identified for the general U.S.
population (including infants and
children) or the females 13-50 years old
population subgroup.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that exposure to fenarimol from food
will utilize <1% of the cPAD for the
U.S. population, <1% of the cPAD for
all infants <1 year old, and <1% of the
cPAD for children 1-6 years old. There

are no residential uses for fenarimol that
result in chronic residential exposure to
fenarimol. In addition, there is potential
for chronic dietary exposure to
fenarimol in drinking water. After
calculating Drinking Water Level of
Comparison (DWLOCs) and comparing
them to the EECs for surface water and
ground water, infants and children, the
most sensitive population subgroups
slightly exceed the chronic DWLOC of
20. However, the chronic EECs were
estimated using Tier I modeling and
only slightly exceed the DWLOC.
Additional data are being required that
will provide important information on
the mobility of fenarimol and its
degradates. These studies will help to
refine the chronic surface and ground
water drinking water risk assessments.
The EECs are based on a Tier 1 model
FIRST for a turf use scenario with
maximum application rates. The
estimated EEC for surface water is a very
conservative estimate. It represents the
1-in-10 year mean yearly surface water
concentration. The Agency’s surface
water modeling for drinking water uses
a default percent cropped area factor
(PCA) for turf, which represents the
fraction of the watershed that is cropped
and treated with the pesticide being
modeled. In the absence of a crop-
specific PCA factor, a default PCA of

0.87 is used. The 0.87 factor represents
the maximum fraction of a watershed in
the US that is agriculturally cropped.
This default PCA was used for fenarimol
modeling on turf. The Agency is
currently attempting to develop PCA
factors specific for turf scenarios, and
recognizes that it is unlikely that 87%
of a watershed used for drinking water
would be grown to turf and treated with
fenarimol at the maximum rate allowed
only for turf applications especially
since applications to turf are limited to
golf courses, and stadium fields or
professional athletic fields only.

The default PCA factor assumed and
used in fenarimol modeling is most
likely overestimated and adds to the
conservatism of the assessment. Given
the relatively low usage of fenarimol
across the country it is highly unlikely
that the amount applied to the
watershed in the model will be
concentrated in any real watershed used
to derive drinking water. Therefore, the
EPA does not expect the aggregate
exposure to exceed 100% of the cPAD,
as shown in Table 2 of this unit. The
results indicated in the table below are
based upon the RED, and are considered
over estimates. Therefore, the risk
estimates shown below are actually
lower than what the table reports.

TABLE 2.—AGGREGATE RISK ASSESSMENT FOR CHRONIC (NON-CANCER) EXPOSURE TO FENARIMOL

Population/Subgroup Cﬁ:g%/g;g/ O/E’l/:%lz’gl)j WE?eTaEEC W(aatrgruE%C S\WI??)I(%
(ppb) (ppb) (ppb)
U.S. population 0.002 <1% 26 16 70
All Infants <1 year old 0.002 <1% 26 16 20
Children (1-6 years old) 0.002 <1% 26 16 20

3. Short-term risk. Short-term
aggregate exposure takes into account
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).
Fenarimol is currently registered for use
that could result in short-term
residential exposure and the Agency has
determined that it is appropriate to
aggregate chronic food and water and
short-term exposures for fenarimol.
Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded that food
and residential exposures aggregated
result in aggregate MOE of 1,400 for
adult golfers. This aggregate MOE does
not exceed the Agency’s level of
concern for aggregate exposure to food
and residential uses.

4. Aggregate cancer risk for U.S.
population. Fenarimol has been

classified as a “not likely” human
carcinogen (Group E).

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, and to infants and children
from aggregate exposure to fenarimol
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate methods are available for
data collection and enforcement of
tolerances for residues of fenarimol per
se in/on plants and livestock. Adequate
methods are also available for
determination of residues of fenarimol
and Metabolites B and C in plants
Pesticide Analytical Manual (PAM)
Volume II, Methods I (AM-AA-CA-

R039-AB-755), II (AM-AA-CA-R072-AA-
755), and III (AM-AA-CA-R124-AA-755.

B. International Residue Limits

There is no CODEX maximum residue
limit for filbert.

V. Conclusion

Therefore, the tolerance is established
for residues of fenarimol, [alpha-(2-
chlorophenyl)-alpha-(4-chlorophenyl)-5-
pyrimidinemethanol], in or on filbert at
0.02 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
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Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘‘meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and

responsibilities among the various
levels of government.”” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any ““tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.”” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a ““major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and
recordkeepingrequirements.

Dated: May 22, 2006.
Lois Rossi,

Director, Registration Division, Office of
Pesticide Programs.

m Therefore, 40 CFR chapterIis
amended as follows:

PART 180—AMENDED

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.421 is amended by
alphabetically adding a commodity to
the table in paragraph (a)(1) to read as
follows:

§180.421 Fenarimol; tolerances for
residues.
(a) General. (1) * * *
; Parts per
Commodity million
Filbert .....oocooiiiieiieeeceeee, 0.02
* * * * *

[FR Doc. E6—-8659 Filed 6—6—06; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2005-0056; FRL—8070-2]
Pendimethalin; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerance for combined residues of
pendimethalin, [N-(1-ethylpropyl)-3,4-
dimethyl-2,6-dinitrobenzenamine], and
its metabolite 4-[(1-ethylpropyl)amino]-
2-methyl-3,5-dinitrobenyzl alcohol in or
on pistachio. Interregional Research
Project Number 4 (IR-4) requested this
tolerance under the Federal Food, Drug,
and Cosmetic Act (FFDCA), as amended
by the Food Quality Protection Act of
1996 (FQPA).

DATES: This regulation is effective June
7, 2006. Objections and requests for
hearings must be received on or before
August 7, 2006, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2005-0056. All documents in the
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docket are listed in the index for the
docket. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
availablein hard copy, at the OPP
Regulatory Public Docket in Rm. S-4400,
One Potomac Yard (South Building),
2777 S. Crystal Drive, Arlington, VA.
The Docket Facility is open from 8:30
a.m. to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
telephone number is (703) 305—-5805.
FOR FURTHER INFORMATION CONTACT:
Barbara Madden, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305-6463; e-mail address:
Madden.Barbara@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

¢ Crop production (NAICS 111), e.g.,
agricultural workers; greenhouse,
nursery, and floriculture workers;
farmers.

e Animal production (NAICS 112),
e.g., cattle ranchers and farmers, dairy
cattle farmers, livestock farmers.

¢ Food manufacturing (NAICS 311),
e.g., agricultural workers; farmers;
greenhouse, nursery, and floriculture
workers; ranchers; pesticide applicators.

e Pesticide manufacturing (NAICS
32532), e.g., agricultural workers;
commercial applicators; farmers;
greenhouse, nursery, and floriculture
workers; residential users.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult

the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing an electronic
copy of this Federal Register document
through the electronic docket at http://
www.regulations.gov, you may access
this “Federal Register”’ document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr. You may
also access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s pilot e-CFR site at http://
www.gpoaccess.gov/ecfr.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
You must file your objection or request
a hearing on this regulation in
accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2005-0056 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before August 7, 2006.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit your
copies, identified by docket ID number
EPA-HQ-0OPP-2005-0056, by one of
the following methods.

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S-4400, One
Potomac Yard (South Building), 2777 S.
Crystal Drive, Arlington, VA. Deliveries
are only accepted during the Docket’s
normal hours of operation (8:30 a.m. to
4 p.m., Monday through Friday,

excluding legal holidays). Special
arrangements should be made for
deliveries of boxed information. The
Docket telephone number is (703) 305—
5805.

II. Background and Statutory Findings

In the Federal Register of March 19,
2001 (66 FR 15459) (FRL.-6766-8), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 0E6083) by IR-4,
681 U.S. Highway 1 South, North
Brunswick, NJ 08902—3390. The petition
requested that 40 CFR 180.361 be
amended by establishing a tolerance for
combined residues of the herbicide
pendimethalin, N-(1-ethylpropyl)-3,4-
dimethyl-2,6-dinitrobenzenamine, and
its metabolite 4-[(1-ethylpropyl)amino-
2-methyl-3,5-dinitrobenyzl alcohol, in
or on pistachio at 0.1 parts per million
(ppm). That notice included a summary
of the petition prepared by FMC
Corporation, the registrant. There were
no comments received in response to
the notice of filing.

Section 408(b)(2)(A)@) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue.”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 of the
FFDCA and a complete description of
the risk assessment process, see http://
www.epa.gov/fedrgstr/EPA-PEST/1997/
November/Day-26/p30948.htm.

III. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
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action. EPA has sufficient data to assess
the hazards of and to make a
determination on aggregate exposure,
consistent with section 408(b)(2) of
FFDCA, for a tolerance for combined
residues of pendimethalin, [N-(1-
ethylpropyl)-3,4-dimethyl-2,6-
dinitrobenzenamine], and its metabolite
4-[(1-ethylpropyl)amino]-2-methyl-3,5-
dinitrobenyzl alcohol in or on pistachio
at 0.1 ppm.

On April 12, 2006 the Agency
published a Final Rule (71 FR 18628,
FRL-7770-4) establishing tolerances for
combined residues of pendimethalin,
[N-(1-ethylpropyl)-3,4-dimethyl-2,6-
dinitrobenzenamine], and its metabolite
4-[(1-ethylpropyl)amino]-2-methyl-3,5-
dinitrobenyzl alcohol in or on almond,
hulls; carrots; citrus, oil; Fruit, citrus,
group 10; Nut, tree, group 14;
peppermint, oil; peppermint, tops;
spearmint, oil; and spearmint, tops.
When the Agency conducted the risk
assessments in support of this tolerance
action it assumed that pendimethalin
residues would be present on pistachio
as well as on all foods covered by the
proposed and established tolerances.
Residues on pistachio were included
because there was a pending application
under the Federal Insecticide,
Fungicide, and Rodenticide Act, 7
U.S.C. 136 et seq., to register
pendimethalin on pistachio. Therefore,
establishing the pistachio tolerance will
not change the most recent estimated
aggregate risks resulting from use of
pendimethalin, as discussed in the
April 12, 2006 Federal Register. Refer to
the April 12, 2006 Federal Register
document for a detailed discussion of
the aggregate risk assessments and
determination of safety. EPA relies upon
those risk assessments and the findings
made in the Federal Register document
in support of this action.

Based on the risk assessments
discussed in the final rule published in
the Federal Register of April 12, 2006,
EPA concludes that there is a reasonable
certainty that no harm will result to the
general population, and to infants and
children from aggregate exposure to
pendimethalin residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate methods are available for
data collection and tolerance
enforcement for existing and proposed
uses of pendimethalin. Methods I
through IV in the Pesticide Analytical
Manuel (PAM) Vol. II are gas
chromatography/electron capture (GC/
ECD) methods. Methods used for data
collection are essentially the same as the

PAM Vol. II methods, and have been
adequately validated.

The Food and Drug Administrations’s
PESTDATA data base (PAM Volume I,
Appendix I) indicates that
pendimethalin is completely recovered
(<80%) by Multiresidue Methods
Section 302 (Luke method; Protocol D)
and 303 (Mills, Onley, Gaither method;
Protocol E, nonfatty), and partially
recovered (50-80%) by Multiresidue
Method Section 304 (Mills fatty food
method; Protocol E, fatty).

The method maybe requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905; e-
mail address: residuemethods@epa.gov.

B. International Residue Limits

There are no established or proposed
Codex Maximum Residue Levels (MRLs)
for pendimethalin residues. Therefore,
there are no issues of compatibility with
respect to Codex MRLs and U.S.
tolerances.

V. Conclusion

Therefore, the tolerance is established
for combined residues of
pendimethalin, [N-(1-ethylpropyl)-3,4-
dimethyl-2,6-dinitrobenzenamine], and
its metabolite 4-[(1-ethylpropyl)amino]-
2-methyl-3,5-dinitrobenyzl alcohol in or
on pistachio at 0.1 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income

Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘‘meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any ““tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive order to include regulations
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that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: May 24, 2006.

Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—AMENDED

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.361 is amended by
alphabetically adding a commodity to
the table in paragraph (a) to read as
follows:

§180.361 Pendimethalin; tolerances for
residues.
(a) * % %

Commodity Parts per million
Pistachio 0.1
* * * * *

[FR Doc. E6-8830 Filed 6—6—-06; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2006—-0404; FRL-8069-5]
Methoxyfenozide; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerance for residues of
methoxyfenozide in or on soybean
aspirated grain fractions, soybean
forage, soybean hay, soybean hulls, and
soybean seed. Dow AgroSciences
requested this tolerance under the
Federal Food, Drug, and Cosmetic Act
(FFDCA), as amended by the Food
Quality Protection Act of 1996 (FQPA).
DATES: This regulation is effective June
7, 2006. Objections and requests for
hearings must be received on or before
August 7, 2006, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2006—0404. All documents in the
docket are listed in the index for the
docket. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information

whose disclosure is restricted by statute.

Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket
athttp://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South
Building), 2777 S. Crystal Drive,
Arlington, VA. The Docket Facility is
open from 8:30 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays. The Docket telephone number
is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT:
Mark Suarez, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305—-0120; e-mail
address:suarez.mark@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS 111), e.g.,
agricultural workers; greenhouse,
nursery, and floriculture workers;
farmers.

e Animal production (NAICS 112),
e.g., cattle ranchers and farmers, dairy
cattle farmers, livestock farmers.

¢ Food manufacturing (NAICS 311),
e.g., agricultural workers; farmers;
greenhouse, nursery, and floriculture
workers; ranchers; pesticide applicators.

¢ Pesticide manufacturing (NAICS
32532), e.g., agricultural workers;
commercial applicators; farmers;
greenhouse, nursery, and floriculture
workers; residential users.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed underFOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing an electronic
copy of this Federal Register document
through the electronic docket at http://
www.regulations.gov, you may access
this “Federal Register”” document
electronically through the EPA Internet
under the “Federal Register” listings
athttp://www.epa.gov/fedrgstr. You may
also access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s pilot e-CFR site at http://
www.gpoaccess.gov/ecfr.
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C. Can I File an Objection or Hearing
Request?

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
You must file your objection or request
a hearing on this regulation in
accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2006—0404 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before August 7, 2006.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit your
copies, identified by docket ID number
EPA-HQ-OPP-2006-0404, by one of
the following methods.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S-4400, One
Potomac Yard (South Building), 2777 S.
Crystal Drive, Arlington, VA. Deliveries
are only accepted during the Docket’s
normal hours of operation (8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays). Special
arrangements should be made for
deliveries of boxed information. The
Docket telephone number is (703) 305—
5805.

II. Background and Statutory Findings

In the Federal Register of August 13,
2004 (69 FR 50192) (FRL-7364-9), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 3F6794) by
DowAgroSciences, 9330 Zionsville Road
308—2E225, Indianapolis, IN 46268—
1054. The petition requested that 40
CFR 180.544 be amended by
establishing a tolerance for residues of

the insecticide methoxyfenozide per se;
benzoic acid, 3-methoxy-2-methyl-, 2-
(3,5-dimethylbenzoyl)-2-(1,1-
dimethylethyl) hydrazide, in or on
soybean aspirated grain at 200 parts per
million (ppm), soybean forage at 45
ppm, soybean hay at 65 ppm, soybean
hulls at 3.0 ppm, soybean meal at 0.1
ppm, soybean oil at 1.0 ppm, and
soybean seed at 2.0 ppm. That notice
included a summary of the petition
prepared by Dow AgroSciences, the
registrant. There were no comments
received in response to the notice of
filing.

The registrant subsequently revised
Section F of the petition to concur with
the tolerances found to be supported by
the Agency based on the available data
used for the risk assessment. In the
revised Section F, Dow AgroSciences
requested that 40 CFR 180.544 be
amended by establishing a tolerance for
residues of the insecticide
methoxyfenozide per se; benzoic acid,
3-methoxy-2-methyl-, 2-(3,5-
dimethylbenzoyl)-2-(1,1-dimethylethyl)
hydrazide, in or on soybean aspirated
grain at 160 ppm, soybean forage at 30
ppm, soybean hay at 80 ppm, soybean
hulls at 2.0 ppm, and soybean seed at
1.0 ppm.

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ““safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 of FFDCA
and a complete description of the risk
assessment process, see http://
www.epa.gov/fedrgstr/EPA-PEST/1997/
November/Day-26/p30948.htm.

III. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess
the hazards of and to make a
determination on aggregate exposure,
consistent with section 408(b)(2) of
FFDCA, for a tolerance for residues of
methoxyfenozide on soybean aspirated
grain at 160 ppm, soybean forage at 30
ppm, soybean hay at 80 ppm, soybean
hulls at 2.0 ppm, and soybean seed at
1.0 ppm. EPA’s assessment of exposures
and risks associated with establishing
the tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. Specific
informationon the studies received and
the nature of the toxic effects caused by
methoxyfenozide as well as the no
observed adverse effect level (NOAEL)
and the lowest observed adverse effect
level (LOAEL) from the toxicity studies
can be found at http://www.epa.gov/
EPA-PEST/2002/September/Day-20/
p23996.htm.

B. Toxicological Endpoints

For hazards that have a threshold
below which there is no appreciable
risk, the dose at which no adverse
effects are observed (the NOAEL) from
the toxicology study identified as
appropriate for use in risk assessment is
used to estimate the toxicological level
of concern (LOC). However, the lowest
dose at which adverse effects of concern
are identified (the LOAEL) is sometimes
used for risk assessment if no NOAEL
was achieved in the toxicology study
selected. An uncertainty factor (UF) is
applied to reflect uncertainties inherent
in the extrapolation from laboratory
animal data to humans and in the
variations in sensitivity among members
of the human population as well as
other unknowns.

The linear default risk methodology
(Q*) is the primary method currently
used by the Agency to quantify non-
threshold hazards such as cancer. The
Q* approach assumes that any amount
of exposure will lead to some degree of
cancer risk, estimates risk in terms of
the probability of occurrence of
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additional cancer cases. More

information can be found on the general

principles EPA uses in risk

characterization at http://www.epa.gov/
pesticides/health/human.htm.

A summary of the toxicological
endpoints for methoxyfenozide used for

human risk assessment is shown in
Table 1 of this unit:

TABLE 1.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR METHOXYFENOZIDE FOR USE IN HUMAN RISK
ASSESSMENT

Exposure/Scenario

Dose (mg/kg/day)

Endpoint

Study

Acute dietary

None

No appropriate endpoint was identified
in the oral toxicity studies including
the acute neurotoxicity study in rats
and thedevelopmental toxicity studies
in rats and rabbits

None

UF = N/A

Acute RfD = Not App

licable

Chronic dietary (Non cancer)

All population subgroups

NOAEL = 10.2 mg/kg/day

Hematological changes (decreased
RBC, hemoglobin and/or hematocrit),
liver toxicity (increased weights, hy-
pertrophy), histopathological changes
in thyroid (increased follicular cell hy-
pertrophy, altered colloid), possible
adrenal toxicity (increased weights).

2—Year combined
chronic feeding/car-
cinogenicity, rats

UF =100 FQPA = 1X

Chronic RfD = 0.10 mg/kg/day Chronic Population Adjusted Dose
(cPAD) = 0.10 mg/kg/day This cPAD applies to All population sub-

“not likely to be a human car-
cinogen.” The classification is based
on the lack of evidence of carcino-
genicity in male and female rats as
well as in male and female mice and
on the lack of genotoxicity in an ac-
ceptable battery of mutagenicity stud-
ies

groups.
Short-Term, Intermediate- Term, | None No systemic toxicity was seen at the | None
and Long-Term (Dermal) limit dose following repeated dermal
application to rats
Short-Term, Intermediate-Term, | None Based on low vapor pressure, the low | None
and Long-Term (Inhalation) acute toxicity of both the technical
and formulated products as well as
the application rate and application
method, there is minimal concern for
inhalation exposure.
Cancer None Methoxyfenozide has been classified as | None

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. Tolerances have been
established (40 CFR 180.544) for the
residues of methoxyfenozide, in or on a
variety of raw agricultural commodities,
animal (cattle, goat, hog, horse, poultry,
and sheep) meats and fats, and milk.
Risk assessments were conducted by
EPA to assess dietary exposures from
methoxyfenozide in food as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure. No appropriate endpoint was
identified in the oral toxicity studies
including the acute neurotoxicity study

in rats and the developmental toxicity
studies in rats and rabbits. Therefore,
acute dietary exposure assessments
were not conducted.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the Dietary Exposure
Evaluation Model software with the
Food Commodity Intake Database
(DEEM-FCID™), which incorporates
food consumption data as reported by
respondents in the USDA 1994-1996
and 1998 Nationwide Continuing
Surveys of Food Intake by Individuals
(CSFII), and accumulated exposure to
the chemical for each commodity. The
following assumptions were made for
the chronic exposure assessments:
Drinking water will contain the highest
estimate drinking water concentration

(EDWC), 100% of all existing and
proposed crops are treated, and all
resulting residues are at tolerance levels.

iii. Cancer. Because methoxyfenozide
has been classified as “not likely to be
a human carcenogen,” an exposure
assessment for the purpose of assessing
cancer risk is not needed.

2. Dietary exposure from drinking
water. The Agency lacks sufficient
monitoring exposure data to complete a
comprehensive dietary exposure
analysis and risk assessment for
methoxyfenozide in drinking water.
Because the Agency does not have
comprehensive monitoring data,
drinking water concentration estimates
are made by reliance on simulation or
modeling taking into account data on
the physical characteristics of
methoxyfenozide. Further information
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regarding EPA drinking water models
used in pesticide exposure assessment
is discussed in Unit III.C.2 of the final
rule previously published in the Federal
Register of July 5, 2000 (65 FR 41355)
(FRL-6496-5).

Based on the Pesticide Root Zone
Model/Exposure Analysis Modeling
System and Screening Concentrations in
Groundwater models, the estimated
environmental concentrations (EECs) of
methoxyfenozide for acute exposures
are estimated to be 43 parts per billion
(ppb) for surface water and 3.5 ppb for
ground water. The EECs for chronic
exposures are estimated to be 30 ppb,
based on surface water.

3. From non-dietary exposure. The
term ‘‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Methoxyfenozide is not registered for
use on any sites that would result in
residential exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of the FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
methoxyfenozide and any other
substances and methoxyfenozide does
not appear to produce a toxic metabolite
produced by other substances. For the
purposes of this tolerance action,
therefore, EPA has not assumed that
methoxyfenozide has a common
mechanism of toxicity with other
substances. For information regarding
EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see the policy statements released by
EPA’s Office of Pesticide Programs
concerning common mechanism
determinations and procedures for
cumulating effects from substances
found to have a common mechanism on
EPA’s website athttp://www.epa.gov/
pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408 of FFDCA
provides that EPA shall apply an

additional tenfold margin of safety for
infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA
determines based on reliable data that a
different margin of safety will be safe for
infants and children. Margins of safety
are incorporated into EPA risk
assessments either directly through use
of a margin of exposure analysis or
through using uncertainty (safety)
factors in calculating a dose level that
poses no appreciable risk to humans. In
applying this provision, EPA either
retains the default value of 10X when
reliable data do not support the choice
of a different factor, or, if reliable data
are available, EPA uses a different
additional safety factor value based on
the use of traditional uncertainty factors
and/or special FQPA safety factors, as
appropriate.

2. Prenatal and postnatal sensitivity.
There is no evidence of prenatal or
postnatal sensitivity, as discussed in
Unit IV.C. of the final rule previously
published in the Federal Register of
August 31, 2005 (70 FR 51597) (FRL—
7732-3).

3. Conclusion. There is a complete
toxicity data base formethoxyfenozide
and exposure data are complete or are
estimated based on data that reasonably
accounts for potential exposures. The
Agency has determined that the FQPA
Safety Factor can be reduced to 1X in
assessing the risk posed by this
chemical. The basis for this
determination is discussed in Unit
IV.C.5 of the final rule previously
published in the Federal Register of
August 31, 2005.

E. Aggregate Risks and Determination of
Safety

1. Acute risk. No appropriate
endpoint was identified in the oral
toxicity studies including the acute
neurotoxicity study in rats and the
developmental toxicity studies in rats
and rabbits. Therefore, no acute dietary
risk is expected.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that exposure to methoxyfenozide from
food and drinking water will utilize
23% of the cPAD for the U.S.
population, 32% of the cPAD for all
infants <1-year old, and 56% of the
cPAD for children 1-2 years old, the
highest exposed subgroup. There are no
residential uses for methoxyfenozide
that result in chronic residential
exposure to methoxyfenozide.

3. Short-term and Intermediate-term
risk. Short-term and intermediate-term

aggregate exposure takes into account
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).
Methoxyfenozide is not registered for
use on any sites that would result in
residential exposure. Therefore, the
aggregate risk is the sum of the risk from
food and water, which does not exceed
the Agency’s level of concern.

4. Aggregate cancer risk for U.S.
population. Methoxyfenozide has been
classified as “not likely” to be a human
carcinogen. The classification is based
on the lack of evidence of
carcinogenicity in male and female rats
as well as in male and female mice and
on the lack of genotoxicity in an
acceptable battery of mutagenicity
studies. Therefore, methoxyfenozide is
not expected to pose a cancer risk.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, and to infants and children
from aggregate exposure to
methoxyfenozide residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(TR 34-00-28) was previously
developed by Rohm and Haas; high
performance liquid chromatography
(HPLC) with positive ion electrospray
(E.L) tandem mass spectrometry (LC/
MS/MS)) is available to enforce the
tolerance expression. The method may
be requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone
number: (410) 305—2905; e-mail address:
residuemethods@epa.gov.

B. International Residue Limits

There are no established or proposed
Codex, Canadian, or Mexican limits for
residues of methoxyfenozide in or on
plant or animal commodities. Therefore,
no compatibility issues exist regarding
the proposed U.S. tolerances.

V. Conclusion

Therefore, the tolerance is established
for residues of methoxyfenozide per se;
benzoic acid, 3-methoxy-2-methyl-2-
(3,5- dimethylbenzoyl)-2-(1,1-
dimethylethyl)hydrazide, in or on
soybean aspirated grain at 160 ppm,
soybean forage at 30 ppm, soybean hay
at 80 ppm, soybean hulls at 2.0 ppm,
and soybean seeds at 1.0 ppm. The
original petition (PP 3F6794) and notice
of filing (Docket identification number
OPP-2004-0184) contained additional
proposed tolerances for soybean, oil and
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soybean, meal. Dow AgroSciences the
registrant submitted a revised Section F
of the petition for the removal of
soybean, oil and soybean, meal from the
tolerance expression.

VI. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,

1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” ‘Policies
that have federalism implications” is
defined in the Executive order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any ““tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive order to include regulations
that have “‘substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and

the Comptroller General of the United

States prior to publication of this final

rule in the Federal Register. This final

rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: May 22, 2006.

Lois Rossi,

Director, Registration Division, Office of
Pesticide Programs.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—AMENDED

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.544 is amended by
alphabetically adding commodities to
the table in paragraph (a)(1) to read as
follows:

§180.544 Methoxyfenozide; tolerances for
residues.

(a) General. (1) * * *

: Parts per
Commodity oA

Soybean, aspirated grain frac-

tHONS i 160
Soybean, forage ... 30
Soybean, hay ........ 80
Soybean, hulls ...... 2.0
Soybean, seed ...... 1.0

* * * * *

[FR Doc. E6-8828 Filed 6—6—06; 8:45 am]
BILLING CODE 6560-50-S

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 06-1051; MB Docket No. 05—108; RM-
11178]

Radio Broadcasting Services; Andover
and Haverhill, MA

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Audio Division, at the
request of Beanpot Broadcasting Corp.,
licensee of Station WXRV(FM), Channel
223B, Haverhill, Massachusetts, deletes
Channel 223B at Haverhill,
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Massachusetts, from the FM Table of
Allotments, allots Channel 223B at
Andover, Massachusetts, as the
community’s first local FM service, and
modifies the license of Station
WXRV(FM) to specify operation on
Channel 223B at Andover. Channel
223B can be allotted to Andover,
Massachusetts, in compliance with the
Commission’s minimum distance
separation requirements at WXRV(FM)’s
existing transmitter site. The
coordinates for Channel 223B at
Andover, Massachusetts, are 42—46-23
North Latitude and 71-06—01 West
Longitude, with a site restriction of 13.1
km (8.1 miles) north of Andover.

DATES: Effective July 3, 2006.

FOR FURTHER INFORMATION CONTACT:
Deborah Dupont, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 05-108,
adopted May 17, 2006, and released
May 19, 2006. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Information Center, Portals II, 445 12th
Street, SW, Room CY-A257,
Washington, DC 20554. The complete
text of this decision also may be
purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc., 445 12th Street, SW,
Room CY-B402, Washington, DC,
20554, (800) 378-3160, or via the
company’s Web site, http://
www.bcpiweb.com. The Commission
will send a copy of this Report and
Order in a report to be sent to Congress
and the Government Accountability
Office pursuant to the Congressional
Review Act, see 5 U.S.C. 801(a)(1)(A).

List of Subjects in 47 CFR part 73
Radio, Radio broadcasting.

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.
§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Massachusetts is
amended by adding Andover, Channel
223B, and by removing Haverhill,
Channel 223B.

Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. E6-8846 Filed 6—6—06; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 06-1053; MB Docket No. 06-19; RM-
11288]

Radio Broadcasting Services;
Hattiesburg and Sumrall, MS

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In response to a Notice of
Proposed Rule Making, this Report and
Order upgrades Channel 226 A, FM
Station WGDQ), Hattiesburg,
Mississippi, to Channel 226C3, reallotts
Channel 226C3 from Hattiesburg to
Sumrall, Mississippi, and modifies
Station WGDQ'’s license accordingly.
The coordinates for Channel 226C3 at
Sumrall, Mississippi, are 31-33-15 NL
and 89-24-50 WL, with a site restriction
of 19.5 kilometers (12.1 miles) northeast
of Sumrall.

DATES: Effective July 3, 2006.

ADDRESSES: Federal Communications
Commission, 445 12th Street, S W.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT: R.
Barthen Gorman, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 06-19,
adopted May 17, 2006, and released
May 19, 2006. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, 445
12th Street, SW, Room CY-A257,
Washington, DC, 20554. The document
may also be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., Portals II,
445 12th Street, SW, Room CY-B402,
Washington, DC, 20554, telephone 1—
800-378-3160 or http://
www.BCPIWEB.com. The Commission
will send a copy of this Report and
Order in a report to be sent to Congress
and the Government Accountability
Office pursuant to the Congressional
Review Act, see 5 U.S.C. 801(a)(1)(A).

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
reads as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Mississippi is
amended by removing Channel 226A at
Hattiesburg, and by adding Channel
226C3 at Sumrall.

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. E6—-8862 Filed 6—6—06; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 06-1049; MB Docket No. 05-104; RM—
10837, RM-10838]

Radio Broadcasting Services; Black
Rock, Cave City and Cherokee Village,
AR and Thayer, MO

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document substitutes
Channel 252C2 for Channel 252C3 at
Cherokee Village, Arkansas, reallots
Channel 252C2 to Black Rock, Arkansas,
and modifies the Station KFCM license
to specify operation on Channel 252C2
at Cherokee Village. To replace the loss
of the sole local service at Cherokee
Village, this document also reallots
Channel 222C2 from Thayer, Missouri,
and modifies the Station KSAR license
to specify Cherokee Village as the
community of license. This document
also reclassifies the Channel 253C
allotment at Little Rock, Arkansas, to
Channel 253C0, and modifies the
Station KURB license at Little Rock,
Arkansas, to specify operation on
Channel 253C0. The reference
coordinates for the Channel 252C2
allotment at Black Rock, Arkansas, are
36-05—25 and 91-08-55. The reference
coordinates for the Channel 222C2
allotment at Cherokee Village, Arkansas,
are 36—21-58 and 91-28-35. The
reference coordinates for the Channel
253C0 allotment at Little rock,
Arkansas, are 34—47-56 and 92—-29—44.
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With this action, the proceeding is
terminated.

DATES: Effective July 3, 2006.

FOR FURTHER INFORMATION CONTACT:
Robert Hayne, Media Bureau, (202) 418—
2177.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Report and Order in MB
Docket No. 05-104, adopted May 17,
2006, and released May 19, 2006. The
full text of this decision is available for
inspection and copying during normal
business hours in the FCC Reference
Information Center at Portals II, CY—
A257, 445 12th Street, SW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, telephone 1-
800-378-3160 or http://
www.BCPIWEB.com. The Commission
will send a copy of this Report and
Order in a report to be sent to Congress
and the Government Accountability
Office pursuant to the Congressional
Review Act, see 5 U.S.C. 801(a)(1)(A).

List of Subjects in 47 CFR Part 73
Radio, Radio Broadcasting.

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.
§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments, under Arkansas, is
amended by removing Channel 252A
and adding Channel 222C2 at Cherokee
Village.

m 3. Section 73.202(b), the Table of FM
Allotments, under Missouri, is amended
by removing Thayer, Channel 222C2.

W 4. Section 73.202(b), the Table of FM
Allotments under Arkansas, is amended
by adding Black Rock, Channel 252C2.
Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. E6—-8863 Filed 6—6—06; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571

[Docket No. NHTSA-2006-24980]

RIN 2127-Al166

Federal Motor Vehicle Safety
Standards; Child Restraint Systems

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).
ACTION: Final rule.

SUMMARY: This final rule establishes
breaking strength requirements for child
restraint webbing. Under today’s final
rule, new webbing that attaches a
restraint to a vehicle is required to have
a minimum breaking strength of 15,000
N. New restraint webbing used to
restrain a child in a restraint is required
to have a minimum breaking strength of
11,000 N. Today’s final rule maintains
the percent-of-strength requirements for
webbing after it is exposed to specific
environmental conditions that have
been required under the child restraint
system standard. Today’s final rule also
clarifies the weights used in the
webbing abrasion test procedure. The
requirements of this final rule increase
the likelihood that the webbing of child
restraint systems will sufficiently
perform throughout the life of a child
restraint.

DATES: The effective date of this final
rule (i.e., the date that the rule amends
the Code of Federal Regulations) is
August 7, 2006. The compliance date of
this rule is September 1, 2007 (all child
restraints manufactured on or after this
date must meet the requirements of this
final rule).

Petitions for reconsideration must be
received not later than July 24, 2006.
ADDRESSES: Petitions must be submitted
to: Administrator, 400 Seventh Street,
SW., Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: For
technical issues, you may contact Mr.
Tewabe Asebe, Office of Rulemaking
(Telephone: 202—-366—-2365) (Fax: 202—
366—7002). For legal issues, you may
contact Mr. Chris Calamita, Office of
Chief Counsel (Telephone: 202—-366—
2992) (Fax: 202—-366—-3820). You may
send mail to these officials at the
National Highway Traffic Safety
Administration, 400 Seventh Street,
SW., Washington, DC 20590.
SUPPLEMENTARY INFORMATION:

Table of Contents
I. Strength Requirements

a. Background and the NPRM
b. Summary of Public Comments
¢. Response to the Comments
1. What should be the minimum strength
requirements for new webbing?
i. Are the proposed limits too low?
ii. Are the proposed limits too high?
2. Need to retain percent-of-strength
requirement for exposed webbing
3. Artifacts of component testing of
webbing
d. Conclusions
II. Weight Used to Abrade
III. Compliance Date
IV. Rulemaking Analyses and Notices

I. Strength Requirements
a. Background and the NPRM

Federal Motor Vehicle Safety
Standard (FMVSS) No. 213, Child
restraint systems, regulates child
restraint systems used in motor vehicles
and aircraft (49 CFR 571.213). Among
other things, this standard specifies
requirements for the webbing material
used in child restraint systems,
including requirements for the strength
of the webbing after the webbing is
subjected to abrasion (S5.4.1(a)), light
exposure (S5.4.1(b)), and micro-
organisms (S5.4.1(b)).? These specified
conditions simulate the conditions that
webbing will likely encounter through
normal use. Evaluating the performance
of the webbing after subjecting the
webbing to those conditions better
ensures the long-term integrity of the
webbing.

Each of the requirements for exposed
webbing is expressed in the form of a
percent-of-strength of the webbing
measured before exposure. S5.4.1(a)
specifies that, after being subjected to
abrasion as specified in certain sections
of FMVSS No. 209, the webbing must
have a breaking strength of not less than
75 percent of the strength of the
unabraded webbing. S5.4.1(b) of FMVSS
No. 213, referring to S4.2(e) in FMVSS
No. 209, specifies that after being
exposed to light, the webbing shall have
a breaking strength of not less than 60
percent of the strength before exposure.
The same section of FMVSS No. 213
also refers to S4.2(f) of FMVSS No. 209,
which specifies that after being exposed
to micro-organisms, the webbing shall
have a breaking strength of not less than
85 percent of the strength before
exposure to micro-organisms.

However, FMVSS No. 213 does not
currently specify a minimum breaking
strength for new webbing against which
the percentages would be measured.
Addressing this aspect of the standard,

155.4.1(a) and (b) reference FMVSS No. 209, 49
CFR 571.209, Seat belt assemblies, which specifies
requirements and the associated test procedures for
seat belt assemblies.
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on June 30, 2005, we published the
notice of proposed rulemaking
(NPRM)(70 FR 37731; Docket No.
NHTSA-2005-21243) preceding this
final rule. In the NPRM, we expressed
concern that because there is no
specified minimum breaking strength
for new webbing, manufacturers could
use webbing of inferior strength to meet
the standard’s requirements. The
exposed webbing might have a breaking
strength that is within the specified
percentage of the strength of the new
webbing, but the webbing might not
have an absolute strength high enough
to provide a margin of safety for use
throughout the life of a child restraint.

The NPRM sought to achieve three
goals (70 FR at 37732). First was to
specify a minimum breaking strength for
unabraded webbing or webbing that has
not been exposed to light or micro-
organisms (hereinafter referred to as
“new webbing”), to address the concern
about a lack of a minimum breaking
strength requirement for new webbing.
Second was to affirm that a purpose of
S5.4.1(a) and (b) of FMVSS No. 213 was
to limit the degradation rate of the
webbing. We stated that limiting
degradation was done by having a
minimum breaking strength requirement
that applies to webbing that has been
exposed to mechanical or
environmental conditions in the test
laboratory that accelerate the aging of
the webbing. (Webbing that has been
abraded or exposed to the accelerated
conditions is referred to as “‘exposed
webbing.””) We tentatively concluded
that specifying minimum breaking
strength requirements for new and
exposed webbing would eliminate the
need for the current percent-of-strength
degradation requirements. Third was to
clarify the weight used in the abrasion
test to abrade the webbing used to attach

child restraint systems to the child
restraint anchorages located in a
vehicle.

Table 1, below, summarizes the
NPRM'’s proposed minimum breaking
strength requirements for new and
exposed webbing: (a) Used to attach the
child restraint system to the vehicle
(hereinafter ““tether webbing”) 2, and (b)
used to restrain the child in the child
restraint (hereinafter ‘“harness
webbing”’). We proposed a more
stringent requirement for tether webbing
because tether webbing secures the mass
of a child restraint and child, whereas
harness webbing is limited to securing
the mass of a child occupant.

The agency explained in the NPRM
(70 FR at 37734) that the 15,000 N value
for new tether webbing was based on a
calculation of the loads imposed by the
mass of a child and child restraint
together, and on a consideration of the
breaking strength previously required
for seat belt assembly restraints for
persons not weighing more than 50
pounds (Type 3 seat belt assemblies) 3
(70 FR at 37734). Type 3 webbing was
required to meet a breaking strength in
the range of approximately 13,000—
18,000 N, depending on the number of
webbing connections to attachment
hardware. The agency believed that a
15,000 N requirement has a margin of
safety above the minimum 13,000 N
lower limit previously established for
Type 3 webbing. We also noted that of
20 child restraint systems tested, 17 had
tether webbing with a breaking strength
of 15,000 N or greater, indicating that a
15,000 N requirement would be feasible.
We further stated that we are unaware
of real-world data that would indicate
the presence of a safety problem
associated with the strength levels of
current webbing.

The NPRM proposed a minimum
breaking strength of 11,000 N for new

harness webbing. The 11,000 N proposal
was based in part on the breaking
strength requirements for Type 3 belt
assemblies prior to 1979, which ranged
from 1,500 pounds (6,670 N) for
webbing in pelvic and upper torso
restrains to 4,000 pounds (17,793 N) for
webbing in seat back retainers. The
proposal was also based on a
consideration of compliance data for
109 child restraint systems collected
from 2000-2002. Ninety-two percent
(100 out of 109) of the harness webbing
had a breaking strength above 11,000 N.
Given also that there have been no real-
world reports of harness webbing
failures, the agency tentatively
determined that the proposed
requirement was reasonable.

The NPRM proposed to require tether
and harness webbing to meet minimum
strength requirements after abrasion,
exposure to light, and exposure to
micro-organisms, the same test
conditions to which child restraint
webbing is currently exposed. Currently
in FMVSS No. 213, each of the post-
exposure strength requirements is
calculated from percentages of the
strength of the original (new) webbing.
The NPRM proposed not changing the
percentages now used to calculate the
post-exposure strength requirements (75
percent—abrasion, 60 percent—
exposure to light, and 85 percent—
exposure to micro-organisms). The
proposed minimum strength
requirements for the exposed webbing
were calculated using those percentages,
which were determined by the Society
of Automotive Engineers (SAE) and
incorporated into SAE Standard SAE
J4c, Motor Vehicle Seat Belt Assemblies.
The agency incorporated the SAE
percentages and procedures into FMVSS
No. 209 and FMVSS No. 213.

TABLE 1.—PROPOSED BREAKING STRENGTH REQUIREMENTS

Type of webbing

Type of exposure

Proposed breaking strength requirement

New tether webbing
Exposed tether webbing

New harness webbing
Exposed harness webbing

Abrasion
Exposure to light
Exposure to micro-organisms ....
Abrasion
Exposure to light
Exposure to micro-organisms

15,000 N.
11,200 N.
9,000 N.
12,700 N.
11,000 N.
8,200 N.
6,600 N.
9,300 N.

2 As used in this preamble, the term “tether
webbing” includes webbing used to attach a child
restraint to all three anchorages of a LATCH system.

3 As explained in the NPRM (70 FR 37732), prior
to 1979 FMVSS No. 209, Seat belt assemblies, had
requirements for Type 3 seat belts. In December

1979, the Type 3 requirements were removed from
FMVSS No. 209 and incorporated into an updated
FMVSS No. 213 (44 FR 72131).
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b. Summary of Public Comments

In response to the NPRM, the agency
received comments from Advocates for
Highway and Auto Safety (Advocates), a
consumer group, and Britax Child
Safety, Inc. (Britax), a child restraint
manufacturer. Both commenters
generally supported the establishment
of minimum breaking strength
requirements for child restraint system
webbing, but Advocates believed that a
15,000 N requirement for new tether
webbing may be too low, while Britax
questioned whether a 15,000 N
requirement was too high.# The
comments generally centered on: (a)
What the strength requirements should
be; and (b) artifacts of component
testing of webbing.

c. Response to the Comments

1. What should be the minimum
strength requirements for new webbing?

The NPRM proposed that the
minimum breaking strength should be
15,000 N for new tether webbing and
11,000 N for new harness webbing.

i. Are the proposed limits too low?

A. In its comments to the NPRM,
Advocates supported establishing
specific strength requirements, but
questioned whether a 15,000 N
requirement would be sufficient.
Advocates suggested that the agency
consider the breaking strength
requirements of FMVSS No. 209, “Seat
belt assemblies,” because the tether
webbing attaches child restraints to a
vehicle and takes the place of the
vehicle’s belts in fulfilling this function.
Advocates recommended that the
minimum breaking strength for new
tether webbing should be 22,241 N, the
breaking strength requirement for the
lap belt portion of a lap/shoulder seat
belt (Type 2 seat belt) under FMVSS No.
209.

Response: The agency believes that a
15,000 N requirement is sufficient. The
requirement is based on an analysis of
the force generated by a 50 pound (Ib)
child that is secured in a 15-1b child
restraint system (the average weight of
a toddler restraint) in a 48 kilometer per
hour (km/h) (30 mile per hour (mph))
crash. As explained in the NPRM, the
resulting dynamic force from such a
crash is less than 15,000 N. There are
child restraints for children weighing
more than 50 b, but those restraints are
typically booster seats which do not use
webbing to attach the child restraint to
the vehicle.

4No commenter directly addressed the proposal
for a 11,000 N strength requirement for new harness
webbing.

We disagree that there is a safety need
to adopt FMVSS No. 209 webbing
strength requirements. FMVSS No. 209
establishes requirements for vehicle seat
belts to ensure that seat belt assemblies
are suitable for restraining occupants as
large as a 95th percentile male (223 1b).
Child restraint system webbing does not
need to be as strong, since the loads
generated in that application are much
less.

B. Advocates stated in its arguments
that the minimum breaking strengths for
exposed webbing should at least be
comparable to the LATCH 5 anchorage
strength requirements. Advocates stated
that such a requirement would ensure
that the webbing provided adequate
strength for the life of a child restraint,
and that the webbing would not be a
“weak link” in the LATCH system, i.e.,
webbing would not fail at force levels
lower than those that would result in a
failure of the LATCH anchorages.

Response: The strength requirements
established today are component
requirements. Each webbing component
must meet the requirement. The
strength requirements for LATCH
anchorages under FMVSS No. 225 apply
to the anchorages when the system is
tested, i.e. the anchorages must be able
to endure a 15,000 N force applied to all
three anchorages simultaneously, and a
separate 11,000 N force applied to just
the lower anchorages simultaneously.
The minimum strength requirements for
exposed webbing as tested on the
component level are comparable to or
more than the loads generated on the
anchorages as a system in the test,
ensuring an adequate margin of safety
over the life time of a restraint while
keeping the requirements within reason.

C. Advocates also suggested that
webbing that secures a child restraint to
the lower LATCH anchorage points
should have a more stringent strength
requirement than that for tether webbing
which secures a child restraint to the
upper LATCH anchorage. Advocates
stated that the webbing associated with
the lower anchorages will “bear the
brunt of the forces exerted on the child
restraint in the event of a crash.”

5“LATCH” stands for ‘“Lower Anchors and
Tethers for Children,” a term that was developed
by manufacturers and retailers to refer to the
standardized child restraint anchorage system
required by FMVSS No. 225, “Child restraint
anchorage systems.” This preamble uses the term to
describe either an FMVSS No. 225 anchorage
system in a vehicle or a child restraint that attaches
to an FMVSS No. 225 child restraint anchorage
system. Child restraints have been required by
FMVSS No. 213 to have components enabling
attachment to the lower anchors of a vehicle’s
LATCH system since September 1, 2002. Child
restraints have had top tethers that attach to the
tether anchor of a LATCH system since 1999.

Response: S9.4 of FMVSS No. 225
requires that the lower anchorages
withstand an 11,000 N force applied to
both anchorages simultaneously.
Today’s final rule requires that the
webbing have a minimum breaking
strength of 15,000 N at the component
level. Child restraint systems typically
are secured to the LATCH attachments
with more than one piece of webbing.
The combined strength of the webbing
attaching the child restraint to the lower
LATCH anchors is sufficiently strong,
provides an adequate margin of safety,
and does not need to be increased.

D. In setting the proposed strength
requirements for new webbing, NHTSA
evaluated compliance data from the
FMVSS No. 213 compliance program in
2000-2002. We determined that a
certain portion of the tested webbing
would pass a higher limit (17,000 N),
and a certain portion would pass a
lower limit (13,000 N) (70 FR at 37734).
Advocates stated that the agency
“should not be seeking to ‘grandfather’
a majority of current products. * * *”

Response: The agency’s evaluation of
compliance data was to demonstrate
that the proposed requirements, and
ultimately those adopted today, are
feasible to achieve. Additionally, as
stated in the NPRM, the agency wanted
to point out that current webbing
meeting a 15,000 N requirement has not
been breaking in normal use. Advocates
commented that this lack of data may be
a result of the LATCH requirements
being relatively new. The LATCH top
tether anchorage has been used in the
United States since 1999. Moreover,
tethers have been used in Canada,
which has comparable strength
requirements to those adopted today,
since the 1970’s without an indication
of an issue with webbing strength. Thus,
for the reasons explained in the NPRM,
we conclude that a 15,000 N strength
requirement for new tether webbing
meets the need for safety, improves the
enforceability of the standard, and is
practicable.

ii. Are the proposed limits too high?

A. Noting that the NPRM had
discussed NHTSA'’s compliance test of a
Britax tether webbing specimen that had
an unabraded breaking strength of only
5,385 N, Britax stated that it has seen no
real-world experiences related to
webbing failures. Britax believed that
the proposed webbing strength values
are more stringent than necessary, and
that overly stringent requirements for
tether webbing may result in an increase
in recorded injury criteria. Britax stated
that excessive webbing strength may
negatively affect other characteristics of
webbing material such as elongation,
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and suggested that further evaluation by
NHTSA and the industry is needed to
determine the affect the proposed
webbing strength requirements will
have on dynamic performance.
Response: The lack of a minimum
breaking strength requirement for new
webbing prompted the agency to
undertake this rulemaking. NHTSA was
concerned that where there is no
specified minimum breaking strength
for new webbing, manufacturers could
use webbing of inferior strength to meet
the standard’s requirements. Without a
specified initial breaking strength
requirement, the percentage-of-strength
requirement alone did not provide an
effective floor for acceptable
performance. The exposed webbing
might have a breaking strength that is
within the specified percentage of the
strength of the new webbing, but the
webbing might not have an absolute
strength high enough to provide a
margin of safety for use throughout the
life of a child restraint (70 FR at 37732).
The agency also determined that a
minimum strength requirement should
be based on an analysis of the forces
likely to be imposed on the webbing.
Our calculation of those forces led us to
determine that a 15,000 N requirement
would be high enough to withstand
such forces, and would be high enough
such that exposed webbing could
degrade in strength yet would maintain
sufficient strength to perform as needed
for as long as the restraint is used.
Related to its comment that its 5,385
N webbing is satisfactory, Britax stated
that its webbing maintained in some
cases up to 100 percent of the original
webbing strength. Britax believed that
the webbing maintains an acceptable
strength following the specified testing
and meets the agency’s intent of the
rulemaking. (Britax states, and we
concur, that our intent ““is to ensure that
the webbing strength will as
satisfactorily protect the life of the
occupant at the end of the product life,
as it did in the beginning.”’) The agency
concurs that keeping the current
requirement that exposed webbing must
retain a specified percentage of the
original strength of the webbing is
preferable to the approach proposed in
the NPRM. This point is discussed in
the next section. However, for the
reasons given above, the agency believes
that there should also be a component
in FMVSS No. 213 that specifies the
minimum strength of the new webbing.
The 15,000 N and 11,000 N breaking
strength requirements for new tether
and harness webbing, respectively,
serve a safety need and are reasonable.
Further, Britax did not provide any
data to show that the minimum breaking

strength adopted today is “excessive.”
The compliance data relied upon by the
agency in the NPRM demonstrated that
current child restraint systems are
equipped with webbing that exceeds the
minimum requirements adopted today ©
while being compliant with all of the
injury criteria requirements of FMVSS
No. 213.

B. Advocates also raised a concern
related to elongation of the webbing.
The commenter recommended that the
agency establish a requirement for the
elongation characteristics of webbing,
stating that elongation leads to fatigued
material strength and can dramatically
reduce webbing tensile strength during
sudden dynamic loading.

Response: An elongation requirement
would be outside of the scope of the
NPRM. Moreover, the agency disagrees
that there is a demonstrated need to
establish elongation requirements for
webbing at the component level. The
effect of webbing elongation is already
addressed in the excursion limit
requirements in the dynamic testing
specified in FMVSS No. 213. S5.1.3.1 of
FMVSS No. 213 limits the amount of
excursion that can be experienced by a
test dummy’s head and knees during a
48 km/h (30 mile per hour) crash test.
As such, the requirements for child
restraint systems, when tested
dynamically, place practical limits on
the elongation characteristics of
webbing. Advocates did not provide any
data to indicate that the elongation
limitation inherent to the dynamic
requirements of FMVSS No. 213 is
insufficient.

2. Need to retain percent-of-strength
requirement for exposed webbing

The NPRM proposed to establish
minimum breaking strength
requirements for exposed webbing. The
minimum breaking strength
requirements were calculated from the
proposed strength requirements for new
webbing, using the existing percent-of-
strength requirements in the current
rule. We proposed that abraded tether
webbing would be required to have a
minimum breaking strength of 11,200 N
(which is 75 percent of 15,000 N), tether
webbing exposed to the light
degradation procedure would be
required to have a breaking strength of
9,000 N (60 percent of 15,000 N), and
tether webbing exposed to the micro-
organism test procedure would be
required to have a minimum breaking
strength of 12,700 N (85 percent of

6 The mean breaking strength for new tether

webbing was over 17,000 N (NHTSA Docket No.
2005-21243-2).

15,000 N). Comparable limits were
proposed for exposed harness webbing.
A. Britax suggested that “As the
agency only tests new child restraint
systems, with the proposed webbing
breaking strength there is a wider
window of degradability that may create
an adverse condition in the field not
detectable by the agency.” Britax stated
that “the wider the window of
degradability, the increase on the risk of
adverse affect [sic] on child safety.
* * * The proposed rule potentially
permits a greater percentage of
degradation.” Britax suggested that the
minimum strength requirements for
exposed webbing “must reflect the
degradation percentages.” As stated by
Britax:

Under the proposed requirement, the
minimum breaking strength of unabraded
tether webbing is 15,000 N, 75% of which is
11,200 N—the minimum breaking strength of
abraded tether webbing. As the proposed rule
is written, the ‘minimum’ requirement allows
the manufacturer to provide webbing with a
higher breaking strength. Notwithstanding
the potential result the higher breaking
strength may have on the overall
performance of the child restraint, the
abraded webbing strength may be as low as
11,200 N, potential[ly] more than the 25%
reduction in breaking strength now permitted
under 49 CFR §571.213 and 209.

Response: After considering Britax’s
comment, we conclude that the NPRM
did not sufficiently limit the
degradation rate of webbing material
and thus did not adequately fulfill the
second of the agency’s goals for the
rulemaking. The agency agrees with the
commenter that exposed webbing
should be required to maintain a
minimum percentage of its strength as
new webbing, as a means of limiting the
degradation rate of the webbing. The
rate of degradation is preferable to
specifying an absolute minimum
strength for exposed webbing because
limiting a rate of degradation insures
proper webbing material selection. An
excessive degradation rate (e.g., over
25% when subjected to the abrasion
test) indicates a problem with the
quality and/or durability of the selected
material. Our review of general
engineering literature indicates that
specifying strength requirements by
limiting degradation rates is standard
industry practice for proper material
selection.

The degradation rate will not be
limited by having only a minimum
breaking strength applying to new and
exposed webbing. We believe that Britax
is correct that the approach of the
NPRM created a potential loophole
whereby webbing that degraded in the
laboratory tests more than 25 percent
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when abraded, 40 percent when
exposed to light, or 15 percent when
exposed to micro-organisms could be
used in the manufacture of child
restraints. We want to prevent the use
of such webbing because it may not last
as long as necessary to protect children
using the restraint (including for
second-hand restraint use).

The laboratory tests are accelerated
aging tests which provide a snapshot of
the webbing over prolonged exposure to
environmental conditions. The tests are
not intended to and do not assess how
strong a particular tested specimen will
be at the end of its life. The tests do not
replicate the lifetime use of the
webbing.” If a child restraint webbing
sample lost more than 25 percent of its
strength when abraded in the test, the
webbing will have abraded so much
during that snapshot assessment that we
question its ability to last the lifetime of
the restraint,® especially when exposed
year after year to the cumulative effects
of light, micro-organisms and other
conditions. Thus, today’s final rule
maintains the current percent-of-
strength requirements for exposed
webbing. Exposed tether webbing must
maintain 75 percent, 60 percent, and 85
percent of the new webbing strength
when exposed to abrasion testing, light
degradation testing, and micro-organism
degradation testing, respectively.

NHTSA emphasizes that as a result of
retaining the percent-of-strength
breaking strength requirements for
exposed webbing, if new webbing has a
breaking strength higher than the
minimum required (15,000 N for new
tether webbing or 11,000 N for new
harness webbing), the exposed webbing
breaking strengths must be higher than
the minimum values listed for exposed
webbing in proposed Table 1 of the
NPRM (for the convenience of the
reader, that table was set forth in this
preamble, supra). Exceeding the
degradation rates of the standard
indicates a quality problem with the
webbing material selection and raises
concern that the webbing may not
satisfactorily perform at the end of its
product life as it did at the beginning,
even if the exposed webbing has a
breaking strength that is higher in
magnitude than a competitor’s webbing
that met the percent-of-strength
requirement.

7 “The primary purposes of laboratory tests are
merely to save valuable time and to serve as
controls in the manufacture of basic materials.”
Plastics Engineering Handbook of the Society of the
Plastics Industry, Inc., Third Ed., Van Nostrand
Reinhold Company, 1960.

8 The same concerns apply to webbing that lost
more than 40% or 15% of its strength after exposure
to light and micro-organisms, respectively.

B. The agency proposed specific
minimum strength requirements for
exposed harness webbing that were
based on the percent-of-strength
requirements of the current standard,;
i.e., 8,200 N (75 percent of 11,000 N) for
abraded harness webbing, 6,600 N (60
percent of 11,000 N) for harness
webbing exposed to light degradation,
and 9,300 N (85 percent of 11,000 N) for
harness webbing exposed to micro-
organism degradation.

Today’s final rule does not establish
absolute minimum strength values for
exposed harness webbing, but instead
retains the percent-of-strength
requirements of the current regulation.
Again, as the webbing requirements
apply at a component level, the
minimums established today ensure that
child restraint webbing will perform
adequately and will continue to do so as
it ages.

3. Artifacts of component testing of
webbing

A. The webbing requirements adopted
today apply to webbing at the
component level, i.e., child restraint
webbing must comply with the
requirements when tested
independently from the child restraint
system. Britax wanted the agency to
consider child restraint requirements in
terms of the interaction of the restraint
with a vehicle on a system level. The
commenter was concerned that
establishing minimum breaking strength
requirements for multiple child restraint
components would hinder a
manufacturer’s ability to “optimize” a
design to maximize safety.

Response: Today’s requirements
apply to the component level to the
same extent as currently required under
the standard. The component
requirements enable the agency to
conduct accelerated aging tests. The
breaking strength requirements ensure
that the performance of webbing over
the lifetime of a child restraint system
is sufficient to provide the necessary
protection. Requirements that apply to
new child restraints only, such as the
dynamic sled test conducted on the
child restraint as a system, do not
provide comparable assurances,
particularly for components such as
webbing that are likely to experience
extraordinary “wear and tear”” and
exposure to elements that can degrade
the webbing strength in the course of
normal use.

B. With regard to the specific percent-
of-strength requirements, Advocates
asked why different exposure paths
have different percent requirements.

Response: As explained in the NPRM,
the percent-of-strength values and the

corresponding test procedures were
determined by the Society of
Automotive Engineers (SAE) and
incorporated into SAE standard SAE
J4c, Motor Vehicle Seat Belt Assemblies.
The agency incorporated the SAE
percentages and procedures into FMVSS
Nos. 209 and 213.

The differences in percentage
degradation levels for abrasion,
exposure to light, and exposure to
micro-organisms are due to differences
in the accelerated laboratory test
procedures used to predict long-term
exposure. That is, the degradation
percentage requirements are dependant
on the procedures for the individual
tests. For example, the resistance-to-
abrasion test specifies a 2,500 cycle
procedure at a specific weight and cycle
rate. The resistance-to-light test
specifies 100 hours of exposure to
carbon-arc light. The variations in the
types of environmental tests the
webbing is exposed to are reflected in
the differences in the percent
degradation requirements.

d. Conclusions

Today’s final rule adopts the
proposed minimum breaking strength
requirements for new webbing, but does
not adopt the proposal to specify
minimum breaking strength
requirements for exposed webbing.
Instead, the final rule retains, for
exposed webbing, the current percent-
of-strength requirements. Under today’s
final rule, new tether webbing must
have a minimum breaking strength of
15,000 N, and new harness webbing
must have a minimum breaking strength
of 11,000 N. For exposed webbing,
rather than adopting specific strength
requirements for the webbing, we are
retaining the current percent-of-strength
requirement. That is, exposed webbing,
whether it is tether webbing or harness
webbing, must maintain 75 percent, 60
percent, and 85 percent of the new
webbing strength when exposed to
abrasion testing, light degradation
testing, and micro-organism degradation
testing, respectively.

The requirements adopted today
increase the likelihood that the webbing
material of child restraints maintains its
integrity for the lifetime of the restraint.
The degradation rate of the webbing, as
measured in the “snapshot” of the
performance of the webbing obtained in
the accelerated aging tests, indicates the
quality of the material in withstanding
long-term exposure. The ability of the
webbing to maintain its integrity is
especially important now that child
restraints are required by FMVSS No.
213 to have components that attach to
the LATCH system on vehicles. Child



32860

Federal Register/Vol. 71, No. 109/ Wednesday, June 7, 2006 /Rules and Regulations

restraint manufacturers have
predominately chosen to connect these
components to the child restraint by use
of webbing material. Requiring the
webbing material to meet a minimum
strength requirement when new, and
not exceed a specified rate of
degradation when exposed to
environmental conditions, will better
ensure that child restraints will be able
to be securely attached to the vehicle in
a crash, even when the restraint is
passed down to second-hand users.

II. Weight Used to Abrade

S5.4.1(a) of FMVSS No. 213 requires
that child restraint belt webbing must
meet breaking strength requirements
after being abraded pursuant to a
procedure specified in S5.1(d) of
FMVSS No. 209. S5.1(d)’s abrasion
procedure requires that belt webbing be
drawn across two edges of a hexagonal
steel bar by an oscillating drum, with
one end of the webbing sample attached
to the drum and the other attached to a
weight with a specified mass. Two
different weights are specified:

One end of the webbing (A) shall be
attached to a mass (B) of 2.35 [kilogram (kg)]
+.05 kg, except that a mass of 1.5 kg £.05
kg shall be used for webbing in pelvic and
upper torso restraints of a belt assembly used
in a child restraint system.

A tether strap used to attach a child
restraint to the vehicle is neither a
pelvic nor upper torso restraint, and
therefore does not fall within the
exclusion allowing for use of the 1.5 kg
mass. Thus, the 2.35 kg mass should be
used to abrade tether webbing. To make
the wording clearer, the NPRM
proposed to amend S5.4.1 by adding a
reference to the 2.35 kg mass as the
mass used in the abrasion test to abrade
webbing used to attach a child restraint
to a vehicle’s LATCH system (tether
webbing). The agency wanted to clarify
the language because it believed it was
important that the 2.35 kg mass be used
to abrade this webbing. The heavier
weight should be used because
installation and removal of the child
seat exposes the webbing to greater
potential for abrasion, and because the
webbing used for the LATCH
attachments must restrain the mass of
both the child and the child restraint
system.

No comments were received on this
issue and the agency reiterates that the
heavier mass should be used in the test
of tether straps (i.e., any strap used to
attach the child restraint to LATCH
anchorages). However, as we were
reviewing the proposed S5.4.1
regulatory text, we determined that the
proposed language was in need of
correction, as it was not equivalent to

nor did it entirely clarify the language
of S5.1(d) of FMVSS No. 209. We
concluded that it was unnecessary to
limit the text specifically to webbing
used to secure a child restraint system
to the LATCH anchorages, and that
doing so could give rise to questions of
interpretation about which weight to
use for webbing that was neither used
in pelvic and upper torso restraints of a
child restraint belt assembly nor used to
attach the restraint to a LATCH system.
Accordingly, this final rule generally
uses the language of S5.1(d) of FMVSS
No. 209 in clarifying FMVSS No. 213
regarding the mass used to test the
webbing of child restraints, but specifies
that the heavier mass (2.35 kg) must be
used for webbing including but not
limited to webbing used to secure child
restraint systems to LATCH anchorages
and that the lighter mass (1.5 kg) shall
be used for webbing in pelvic and upper
torso restraints of a belt assembly used
in a child restraint system.

III. Compliance Date

The compliance date of this rule is
September 1, 2007 (all child restraints
manufactured on or after this date must
meet the requirements of this final rule).
A majority of the child restraint systems
surveyed for the NPRM would comply
with the requirements adopted today.
However, the agency is aware that
manufacturers may purchase webbing
for production of a child restraint model
in advance of production. Today’s final
rule provides manufacturers with over a
year of lead time, which should
minimize the need for manufacturers to
replace existing stock and will provide
adequate time for manufacturers to
secure compliant webbing for future
production.

IV. Rulemaking Analyses and Notices

Executive Order 12866 and DOT
Regulatory Policies and Procedures

NHTSA has considered the impact of
this rulemaking action under E.O. 12866
and the Department of Transportation’s
regulatory policies and procedures. This
rulemaking was not reviewed by the
Office of Management and Budget. The
rulemaking action is also not considered
to be significant under the Department
of Transportation’s Regulatory Policies
and Procedures (44 FR 11034, February
26, 1979).

The agency concludes that this
rulemaking action will not have an
annual effect on the economy of $100
million. The agency is establishing
minimum breaking strength
requirements for webbing used in child
restraint systems. The agency estimates
that most child restraint systems meet

these requirements. NHTSA estimates
that the cost of webbing material that
meets the requirements adopted today is
only about $.10 per foot. Thus, the
impacts of this rulemaking are so minor
so as not to warrant the preparation of

a full regulatory evaluation.

Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq., as amended by
the Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996), the agency must determine the
impact of its proposal or final rule on
small businesses. The Small Business
Administration’s regulations at 13 CFR
Part 121 define a small business, in part,
as a business entity “which operates
primarily within the United States.” (13
CFR 121.105(a)). No regulatory
flexibility analysis is required if the
head of an agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. SBREFA amended the
Regulatory Flexibility Act to require
Federal agencies to provide a statement
of the factual basis for certifying that a
rule will not have a significant
economic impact on a substantial
number of small entities.

NHTSA has considered the effects of
this final rule under the Regulatory
Flexibility Act. I certify that this rule
would not have a significant economic
impact on a substantial number of small
entities. The rational for this
certification is that most child restraint
systems meet the requirements. For
manufacturers producing child
restraints that do not meet the minimum
strength requirements, it will not be
difficult for these manufacturers to
obtain and use complying webbing on
their child restraints. Further, the
agency is providing more than a year for
manufacturers that do not comply to
obtain and incorporate compliant
webbing.

National Environmental Policy Act

NHTSA has analyzed this rulemaking
action for the purposes of the National
Environmental Policy Act. The agency
has determined that implementation of
this rule will not have any significant
impact on the quality of the human
environment.

Executive Order 13132 (Federalism)

NHTSA has analyzed this rule in
accordance with the principles and
criteria set forth in Executive Order
13132 and has determined that the rule
will not have sufficient Federalism
implications to warrant consultation
with State and local officials or the
preparation of a federalism summary
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impact statement. The rule will not have
any substantial effects on the States, the
current Federal-State relationship, or
the current distribution of power and
responsibilities among the various local
officials.

Civil Justice Reform (E.O. 12988)

Today’s final rule will not have any
retroactive effect. Under 49 U.S.C.
30103, whenever a Federal motor
vehicle safety standard is in effect, a
State may not adopt or maintain a safety
standard applicable to the same aspect
of performance which is not identical to
the Federal standard, except to the
extent that the State requirement
imposes a higher level of performance
and applies only to vehicles procured
for the State’s use. 49 U.S.C. 30161 sets
forth a procedure for judicial review of
final rules establishing, amending, or
revoking Federal motor vehicle safety
standards. That section does not require
submission of a petition for
reconsideration or other administrative
proceedings before parties may file suit
in court.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995, a person is not required to
respond to a collection of information
by a Federal agency unless the
collection displays a valid OMB control
number. This rule does not require any
collections of information as defined by
the OMB in 5 CFR Part 1320.

National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA) directs NHTSA to
use voluntary consensus standards in its
regulatory activities unless doing so
would be inconsistent with applicable
law or otherwise impractical (Pub. L.
104-113, codified at 15 U.S.C. 272).
Voluntary consensus standards are
technical standards (e.g., materials
specifications, test methods, sampling
procedures, and business practices) that
are developed or adopted by voluntary
consensus standards bodies, such as the
Society of Automotive Engineers (SAE).
The NTTAA directs NHTSA to provide
Congress, through the OMB,
explanations when the agency decides
not to use available and applicable
voluntary consensus standards.

Today’s final rule continues to rely on
SAE J4c with regard to the exposed
webbing requirements. There are no
other relevant voluntary consensus
standards available at this time.
However, the agency will consider any
such standards when they become
available.

Unfunded Mandates Reform Act

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
requires Federal agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local, or tribal governments, in the
aggregate, or by the private sector, of
more than $100 million in any one year
(adjusted for inflation with a base year
of 1995). Adjusting this amount by the
gross domestic product price deflator for
the year 2004 results in about $118
million (115.5 + 98.11 x $100 million).

The agency has concluded that this
rule will not result in the expenditure
by State, local, or tribal governments, in
the aggregate, or by the private sector, of
more than $118 million annually.
Accordingly, no Unfunded Mandates
assessment has been prepared.

Regulation Identifier Number (RIN)

The Department of Transportation
assigns a regulation identifier number
(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. You may use the RIN contained in
the heading at the beginning of this
document to find this action in the
Unified Agenda.

Privacy Act

Anyone is able to search the
electronic form of all submissions
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78) or you
may visit http://dms.dot.gov.

List of Subjects in 49 CFR Part 571

Motor vehicle safety, Reporting and
recordkeeping requirements, Tires.
m In consideration of the foregoing,
NHTSA amends 49 CFR part 571 as
follows:

PART 571—[AMENDED]

m 1. The authority citation for part 571
continues to read as follows:
Authority: 49 U.S.C. 322, 30111, 30115,

30117, and 30166; delegation of authority at
49 CFR 1.50.

m 2. S5.4.1 of Section 571.213 is
amended by revising S5.4.1 and
S5.4.1.1, and by adding S5.4.1.2 and
$5.4.1.3, to read as follows:

§571.213 Standard No. 213; Child restraint
systems.
* * * * *

S5.4.1 Performance requirements.

S5.4.1.1 Child restraint systems
manufactured before September 1, 2007.
The webbing of belts provided with a
child restraint system and used to attach
the system to the vehicle or to restrain
the child within the system shall—

(a) After being subjected to abrasion
as specified in S5.1(d) or S5.3(c) of
FMVSS 209 (§ 571.209), have a breaking
strength of not less than 75 percent of
the strength of the unabraded webbing
when tested in accordance with S5.1(b)
of FMVSS 209. A mass of 2.35 +.05 kg
shall be used in the test procedure in
S5.1(d) of FMVSS 209 for webbing,
including webbing used to secure a
child restraint system to the tether and
lower anchorages of a child restraint
anchorage system, except that a mass of
1.5 +/—.05 kg shall be used for webbing
in pelvic and upper torso restraints of a
belt assembly used in a child restraint
system. The mass is shown as (B) in
Figure 2 of FMVSS 209.

(b) Meet the requirements of S4.2 (e)
and (f) of FMVSS No. 209 (§571.209);
and

(c) If contactable by the test dummy
torso when the system is tested in
accordance with S6.1, have a width of
not less than 17 inches when measured
in accordance with S5.4.1.3.

S5.4.1.2 Child restraint systems
manufactured on or after September 1,
2007. The webbing of belts provided
with a child restraint system and used
to attach the system to the vehicle or to
restrain the child within the system
shall—

(a) Have a minimum breaking strength
for new webbing of not less than 15,000
N in the case of webbing used to secure
a child restraint system to the vehicle,
including the tether and lower
anchorages of a child restraint
anchorage system, and not less than
11,000 N in the case of the webbing
used to secure a child to a child
restraint system when tested in
accordance with S5.1 of FMVSS No.
209. Each value shall be not less than
the 15,000 N and 11,000 N applicable
breaking strength requirements, but the
median value shall be used for
determining the retention of breaking
strength in paragraphs (b)(1), (c)(1), and
(c)(2) of this section S5.4.1.2. “New
webbing” means webbing that has not
been exposed to abrasion, light or
micro-organisms as specified elsewhere
in this section.

(b)(1) After being subjected to
abrasion as specified in S5.1(d) or
S5.3(c) of FMVSS 209 (§571.209), have
a breaking strength of not less than 75
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percent of the new webbing strength,
when tested in accordance with S5.1(b)
of FMVSS 209.

(2) A mass of 2.35 +.05 kg shall be
used in the test procedure in S5.1(d) of
FMVSS 209 for webbing, including
webbing to secure a child restraint
system to the tether and lower
anchorages of a child restraint
anchorage system, except that a mass of
1.5 +.05 kg shall be used for webbing
in pelvic and upper torso restraints of a
belt assembly used in a child restraint
system. The mass is shown as (B) in
Figure 2 of FMVSS 209.

(c)(1) After exposure to the light of a
carbon arc and tested by the procedure
specified in S5.1(e) of FMVSS 209
(§571.209), have a breaking strength of
not less than 60 percent of the new
webbing, and shall have a color
retention not less than No. 2 on the
Geometric Gray Scale published by the
American Association of Textile
Chemists and Colorists, Post Office Box
886, Durham, NC.

(2) After being subjected to micro-
organisms and tested by the procedures
specified in S5.1(f) of FMVSS 209
(§571.209), shall have a breaking
strength not less than 85 percent of the
new webbing.

(d) If contactable by the test dummy
torso when the system is tested in
accordance with S6.1, have a width of
not less than 1% inches when measured
in accordance with S5.4.1.3.

S5.4.1.3 Width test procedure.
Condition the webbing for 24 hours in
an atmosphere of any relative humidity
between 48 and 67 percent, and any
ambient temperature between 70° and
77 °F. Measure belt webbing width
under a tension of 5 pounds applied
lengthwise.

* * * * *

Issued: May 31, 2006.
Jacqueline Glassman,
Deputy Administrator.
[FR Doc. E6-8727 Filed 6-6—06; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 680

[Docket No. 060227052-6139-02; I.D.
021606B]

RIN 0648-AU06

Fisheries of the Exclusive Economic
Zone Off Alaska; Allocating Bering Sea
and Aleutian Islands King and Tanner
Crab Fishery Resources

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues a final rule
implementing Amendment 20 to the
Fishery Management Plan for Bering
Sea/Aleutian Islands King and Tanner
crabs (FMP). This action amends the
Crab Rationalization Program
(hereinafter referred to as the Program)
to modify the allocation of harvesting
shares and processing shares for Bering
Sea Tanner crab Chionoecetes bairdi
(Tanner crab) to allow this species to be
managed as two separate stocks. This
action is necessary to increase resource
conservation and economic efficiency in
the crab fisheries that are subject to the
Program. This action is intended to
promote the goals and objectives of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), the FMP, and
other applicable law.

DATES: Effective on July 7, 2006.

ADDRESSES: Copies of Amendment 20,
the Final Regulatory Flexibility Analysis
(FRFA), and the Environmental
Assessment (EA), Regulatory Impact
Review (RIR), and Initial Regulatory
Flexibility Analysis (IRFA) prepared for
this action may be obtained from the
NMFS Alaska Region, P.O. Box 21668,
Juneau, AK 99802, Attn: Records Office,
and on the Alaska Region, NMFS,
website at http://www.fakr.noaa.gov/
sustainablefisheries/crab/eis/

default.htm.

FOR FURTHER INFORMATION CONTACT:
Glenn Merrill, 907-586-7228 or
glenn.merrill@noaa.gov.

SUPPLEMENTARY INFORMATION: The king
and Tanner crab fisheries in the
exclusive economic zone of the Bering
Sea and Aleutian Islands (BSAI) are
managed under the FMP. The FMP was
prepared by the North Pacific Fishery
Management Council (Council) under
the Magnuson-Stevens Act as amended

by the Consolidated Appropriations Act
of 2004 (Public Law 108—199, section
801). Amendments 18 and 19 to the
FMP to implement the Program. A final
rule implementing these amendments
was published on March 2, 2005 (70 FR
10174). NMFS also published three
corrections to the final rule (70 FR
13097; March 18, 2005), (70 FR 33390;
June 8, 2005) and (70 FR 75419;
December 20, 2005).

In October 2005, the Council adopted
Amendment 20 to the FMP. The Notice
of Availability for Amendment 20 was
published in the Federal Register on
February 27, 2006 (71 FR 9770). NMFS
approved Amendment 20 on May 25,
2006.

NMFS published a proposed rule to
implement Amendment 20 in the
Federal Register on March 21, 2006 (71
FR 14153). Public comments on the
proposed rule were solicited through
May 5, 2006. No public comments were
received and therefore, no changes were
made from the proposed to final rule.

A description of this action is
provided in the preamble to the
proposed rule (March 21, 2006, 71 FR
14153) and is briefly summarized here.
Under the Program, harvester quota
share (QS), processor quota share (PQS),
individual fishing quota (IFQ), and
individual processing quota (IPQ)
currently are issued for one Tanner crab
fishery. The State of Alaska (State),
however, has determined that eastern
Bering Sea Tanner crab should be
separated into two stocks and managed
as two separate fisheries to avoid
localized depletion by the commercial
fishery, particularly of legal-sized males
in the Pribilof Islands area. The Program
and the final rule implementing it
allocated shares of the Tanner crab
fishery in the Bering Sea, but did not
separately distinguish the management
of these two stocks.

Amendment 20 to the FMP modifies
the allocation of harvesting shares and
processing shares for Bering Sea Tanner
crab to accommodate management of
geographically separate Tanner crab
fisheries. This action allocates QS and
PQS and the resulting IFQ and IPQ for
two Tanner crab fisheries, one east of
166° W. longitude and the other west of
166° W. longitude. Revision of the QS
and PQS allocations resolves the current
inconsistency between current
allocations and management of the
Tanner crab species as two stocks. This
change will reduce administrative costs
for managers and the operational costs
of harvesters and processors while
increasing their flexibility.

This action does not alter the basic
structure or management of the
Program. Reporting, monitoring, fee
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collection, and other requirements to
participate in the Tanner crab fishery
are unchanged. This action does not
increase the number of harvesters or
processors in the Tanner crab fisheries
or the amount of crab that may be
harvested currently. This action does
not affect regional delivery requirements
or other restrictions on harvesting and
processing Tanner crab that currently
apply.
NMFS will reissue Tanner crab QS
and PQS. Currently, Tanner crab is
issued as Bering Sea Tanner (BST) QS
and BST PQS. For each share of BST QS
held, a person will be issued one share
of eastern Bering Sea Tanner crab (EBT)
QS, and one share of western Bering Sea
Tanner crab (WBT) QS. Similarly, for
each BST PQS held, a person will be
issued one share of EBT PQS, and one
share of WBT PQS. EBT QS and PQS
would result in IFQ and IPQ that could
be used for the Tanner crab fishery
occurring east of 166° W. longitude;
WBT QS and PQS would result in IFQ
and IPQ that could be used for the
Tanner crab fishery occurring west of
166° W. longitude. This reissuance of
Tanner crab QS and PQS will not
increase the number of initially issued
Tanner crab quota holders. Tanner crab
QS and PQS holders will receive IFQ
and IPQ in a specific fishery only if that
specific Tanner crab fishery has a
harvestable surplus and a total
allowable catch (TAC) assigned by the
State.

NMFS will reissue Tanner crab QS
and PQS after the end of the current
Tanner crab fishing season (March 31,
2006), and prior to the date when the
State announces the TACs for the 2006/
2007 crab fishing seasons (October 1,
2006). This will reduce any potential
conflict with the current Tanner crab
fishery.

Classification

The Regional Administrator
determined that Amendment 20 is
necessary for the conservation and
management of the Bering Sea crab
fisheries and that it is consistent with
the Magnuson-Stevens Act and other
applicable laws.

NMEF'S prepared an FRFA which
incorporates the IRFA, a summary of the
analyses completed to support the
action, and public comments received
on the IRFA. A copy of this analysis is
available from NMFS (see ADDRESSES).
The following summarizes the FRFA.

The FRFA evaluates the impacts of
this rule. The FRFA addresses the
statutory requirements of the Regulatory
Flexibility Act (RFA) of 1980, as
amended by the Small Business
Regulatory Enforcement Fairness Act

(SBREFA) of 1996 (5 U.S.C. 601-612). It
specifically addresses the requirements
at section 604(a).

Issues Raised by Public Comments on
the IRFA

The proposed rule was published in
the Federal Register on March 21, 2006
(71 FR 14153). An IRFA was prepared
for the proposed rule, and described in
the classifications section of the
preamble to the rule. The public
comment period ended on May 5, 2006.
No public comment were received on
the IRFA. No changes were made to the
final rule from the proposed rule.

Need for and Objectives of This Action

The reasons for this action and the
objectives and legal basis for the rule are
discussed in the preamble to this rule
and are not repeated here.

Number and Description of Small
Entities Affected by the Rule

The FRFA contains a description and
estimate of the number of directly
affected small entities. Estimates of the
number of small harvesting entities
under the Program are complicated by
several factors. Each eligible captain
will receive an allocation of QS under
the Program. A total of 186 captains
received allocations of Tanner crab QS
for the 2005-2006 fishery. In addition,
269 allocations of QS to Limited License
Program (LLP) license holders were
made under the Program, for a total of
455 QS allocations in the Tanner crab
fisheries. Because some persons
participated as LLP holders and
captains and others received allocations
from the activities of multiple vessels,
only 294 unique persons received QS.
Of those entities receiving QS, 287 are
small entities because they either
generated $4.0 million or less in gross
revenue, or they are independent
entities not affiliated with a processor.
Estimates of gross revenues for purposes
of determining the number of small
entities relied on the low estimates of
prices from the arbitration reports based
on the 2005/2006 fishing season.

Allocations of Tanner crab PQS under
the Program were made to 20
processors. Of these PQS recipients,
nine are estimated to be large entities,
and 11 are small entities. Estimates of
large entities were made based on
available records of employment and
the analysts’ knowledge of foreign
ownership of processing companies.
These totals exclude catcher/processors,
which are included in the LLP holder
discussion.

Recordkeeping and Reporting
Requirements

The reporting, recordkeeping, and
other compliance requirements of the
final rule will not change from those of
the Program with respect to QS, IFQ,
PQS, and IPQ. As such, this action
requires no additional reporting,
recordkeeping, or other compliance
requirements.

Description of Significant Alternatives
and Description of Steps Taken to
Minimize the Significant Economic
Impacts on Small Entities

The EA/RIR/FRFA prepared for this
action analyzed a suite of three
alternatives for harvesters, and a
separate suite of three alternatives for
processors. Alternative 1 for harvesters
and processors, the no action
alternative, would maintain the existing
inconsistency between Federal
allocations supporting a single Tanner
crab fishery and State management of
two stocks of Tanner crab. For
harvesters, the difference in effects of
the revised allocation alternatives on the
social and economic environment is
primarily distributional. Under the
preferred harvester alternative
(Alternative 2), an eligible participant
receives an allocation in both fisheries
based on all qualifying catches
regardless of where that catch occurred.
Under harvester Alternative 3, a
harvester would receive an allocation in
each fishery based on historic catch
from the area of the fishery. Under this
alternative, a person’s allocation would
be skewed toward the area in which the
person had greater catch relative to
other participants.

For processors, the choice of revised
allocation alternatives would have
operational and efficiency effects. Under
the preferred processor alternative
(Alternative 2), PQS and IPQ pools are
created for the two fisheries. Share
holders can trade shares in the fisheries
independently to establish long-term
relationships in each fishery. Under
processor Alternative 3, PQS would
generate an annual allocation of IPQ
that could be used in either fishery.
Since TAGs in the fisheries may
fluctuate independently, harvesters that
do not hold equal percentages of the
pools in both fisheries will be unable to
establish fixed long-term relationships
with a processor for all their shares.
Instead, these participants would need
to modify their relationships if TACs
change independently in the different
Tanner crab fisheries. This restructuring
of relationships could reduce efficiency
in the Tanner crab fisheries by adding
to transaction costs of participants.
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Although the different allocations
under consideration in this action
would have distributional and
efficiency impacts for individual
participants, in no case are these
aggregated impacts expected to be
substantial. In all instances, similar
numbers of participants would receive
allocations.

Alternative 1 for harvesters would
create inefficiencies for harvesters by
failing to provide a mechanism to
ensure that quota is managed for each
stock separately in accordance with
biomass distribution. Preferred
Alternative 2 provides additional
flexibility to industry participants to
hold quota to fish specific Tanner crab
fisheries and reduce potential conflicts
among participants that may occur if
one quota is used to provide harvesting
privileges to two distinct stocks.
Alternative 3 would skew the allocation
of a harvesters QS to a specific region
based on historic catch that may not be
reflective of current fishing practices,
and could result in increased
transaction costs for harvesters to
transfer QS or IFQ to fit their current
fishing practices.

Alternative 1 for processors would fail
to provide an opportunity for processors
to establish long term relationships with
specific harvesters for specific Tanner
crab deliveries. This could increase
operational costs. Although none of the
alternatives has substantial negative
impacts on small entities, preferred
Alternative 2 for processors minimizes
the potential negative impacts that
could arise under Alternatives 1 and 3
for processors by increasing their ability
to establish fixed long-term
relationships with a harvester for
delivery of their IFQ.

Differences in efficiency that could
arise among the harvester and processor
alternatives are likely to affect most
participants in a minor way having an
overall insubstantial impact. As a
consequence, none of the alternatives is
expected to have any significant
economic or socioeconomic impacts.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

Small Entity Compliance Guide

NMFS has posted a small entity
compliance guide on the Internet at
http://www.fakr.noaa.gov/
sustainablefisheries/crab/crfaq.htm to
satisfy the Small Business Regulatory
Enforcement Fairness Act of 1996,
which requires a plain language guide to
assist small entities in complying with
this rule. Contact NMFS to request a
hard copy of the guide (see ADDRESSES).

List of Subjects in 50 CFR Part 630

Alaska, Fisheries, Reporting and
recordkeeping requirements.

Dated: June 1, 2006.
James W. Balsiger,
Acting Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.
m For the reasons set out in the
preamble, 50 CFR part 680 is amended
as follows:

PART 680—SHELLFISH FISHERIES OF
THE EXCLUSIVE ECONOMIC ZONE
OFF ALASKA

m 1. The authority citation for part 680
continues to read as follows:

Authority: 16 U.S.C. 1862.

m 2. In § 680.4, revise paragraphs (b) and
(c) to read as follows:

§680.4 Permits.

* * * * *

(b) Crab QS permit. (1) Crab QS is
issued by the Regional Administrator to
persons who successfully apply for an
initial allocation under § 680.40 or
receive QS by transfer under § 680.41.
Once issued, a crab QS permit is valid
until modified under paragraph (b)(2) of
this section, or by transfer under
§680.41; or until the permit is revoked,
suspended, or modified pursuant to
§679.43 of this chapter or under 15 CFR
part 904. To qualify for a crab QS
permit, the applicant must be a U.S.
Citizen.

(2) Each unit of Crab QS initially
issued under § 680.40 for the Bering Sea
Tanner crab (Chionoecetes bairdi) CR
fishery shall be reissued as one unit of
Eastern Bering Sea Tanner crab (EBT)

QS and one unit of Western Bering Sea
Tanner crab (WBT) QS.

(c) Crab PQS permit. (1) Crab PQS is
issued by the Regional Administrator to
persons who successfully apply for an
initial allocation under § 680.40 or
receive PQS by transfer under § 680.41.
Once issued, a crab PQS permit is valid
until modified under paragraph (c)(2) of
this section, or by transfer under
§680.41; or until the permit is revoked,
suspended, or modified pursuant to
§679.43 of this chapter or under 15 CFR
part 904.

(2) Each unit of Crab PQS initially
issued under § 680.40 for the Bering Sea
Tanner crab (Chionoecetes bairdi) CR
fishery shall be reissued as one unit of
Eastern Bering Sea Tanner crab (EBT)
PQS and one unit of Western Bering Sea
Tanner crab (WBT) PQS.

* * * * *

§§680.40 and 680.41 [Amended]

m 3. In the table below, at each of the
locations shown in the “LOCATION”
column, remove the phrase indicated in
the “REMOVE” column and replace it
with the phrase indicated in the “ADD”
column:

LOCATION MFé)IE\;E ADD
§680.40(b)(2)(i)(A) BST | EBT or
WBT
§680.40(d)(2)(v)(B) BST | EBT or
WBT
§680.41(1)(1)(i) BST| EBT,
WBT,

m 4.In § 680.40, revise paragraph
(b)(2)(iii) to read as follows:

§680.40 Quota Share (QS), Processor QS
(PQS), Individual Fishing Quota (IFQ), and
Individual Processor Quota (IPQ) issuance.

* * * * *

(b) * % %

(2) * % %

(iii) The regional designations that
apply to each of the crab QS fisheries
are specified in the following table:

Crab QS Fishery North Region South Region West Region Undesignated Region
(A) EAG X X
(B) WAG X X
(C) EBT X
(D) WBT X
(E) BSS X X
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Crab QS Fishery North Region South Region West Region Undesignated Region

(F) BBR X X

(G) PIK X X

(H) SMB X X

(1) WAI X
* * * * * §680.42 Limitations on use of QS, PQS, (i) Hold QS in amounts in excess of
m 5.In §680.42, revise paragraph IFQ and IPQ. the amounts specified in the following
(a)(2)(), (a)(3)(i), (a)(4)(i), and (c)(1) to (a) * >~ table, unless that person’s QS was
read as follows: (2) * * * received in the initial allocation:

Fishery

CVO/CPO Use Cap in QS
Units

CVC/CPC Use Cap in QS
Units

(A) Percent of the initial QS pool for BBR

1.0% = 3,880,000

2.0% = 240,000

(B) Percent of the initial QS pool for BSS

1.0% = 9,700,000

2.0% = 600,000

(C) Percent of the initial QS pool for EBT

1.0% = 1,940,000

2.0% = 120,000

(D) Percent of the initial QS pool for WBT

1.0% = 1,940,000

2.0% = 120,000

(E) Percent of the initial QS pool for PIK

2.0% = 582,000

4.0% = 36,000

(F) Percent of the initial QS pool for SMB

2.0% = 582,000

4.0% = 36,000

(G) Percent of the initial QS pool for EAG

10.0% = 970,000

20.0% = 60,000

(H) Percent of the initial QS pool for WAG

10.0% = 3,880,000

20.0% = 240,000

(I) Percent of the initial QS pool for WAI

10.0% = 5,820,000

20.0% = 360,000

(i) Hold QS in excess of more than the

following table:

amounts of QS specified in the

Fishery CDQ CVO/CPO Use Cap in QS Units
(A) 5.0 percent of the initial QS pool for BBR 19,400,000
(B) 5.0 percent of the initial QS pool for BSS 48,500,000
(C) 5.0 percent of the initial QS pool for EBT 9,700,000
(D) 5.0 percent of the initial QS pool for WBT 9,700,000
(E) 10.0 percent of the initial QS pool for PIK 2,910,000
(F) 10.0 percent of the initial QS pool for SMB 2,910,000
(G) 20.0 percent of the initial QS pool for EAG 1,940,000
(H) 20.0 percent of the initial QS pool for WAG 7,760,000
() 20.0 percent of the initial QS pool for WAI 11,640,000

* * * * * (i) Hold QS in excess of the amounts
(4) * * * specified in the following table:
Fishery CVO/CPO Use Cap in QS Units
(A) 5.0 percent of the initial QS pool for BBR 19,400,000
(B) 5.0 percent of the initial QS pool for BSS 48,500,000
(C) 5.0 percent of the initial QS pool for EBT 9,700,000
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Fishery CVO/CPO Use Cap in QS Units
(D) 5.0 percent of the initial QS pool for WBT 9,700,000
(E) 5.0 percent of the initial QS pool for PIK 1,455,000
(F) 5.0 percent of the initial QS pool for SMB 1,455,000
(G) 5.0 percent of the initial QS pool for EAG 485,000
(H) 5.0 percent of the initial QS pool for WAG 1,940,000
() 5.0 percent of the initial QS pool for WAI 2,910,000

* * * * *

(C)***

(1) Except for vessels that participate crab fishing year:

excess of the following percentages of
the TAC for that crab QS fishery for that

(i) 2.0 percent for BSS;

(vii) 20.0 percent for EAG;
(viii) 20.0 percent for WAG; or
(ix) 20.0 percent for the WAI crab QS

solely in a crab harvesting cooperative (ii) 2.0 percent for BBR; fishery west of 179° W. long.

as described under § 680.21 and under (iii) 2.0 percent for EBT; * * * * *

the provisions described in paragraph (iv) 2.0 percent for WBT;

(c)(4) of this section, no vessel may be (v) 4.0 percent for PIK; m 6. Revise Table 1, to part 680 to read
used to harvest CVO or CPO IFQ in (vi) 4.0 percent for SMB; as follows:

TABLE 1 TO PART 680—CRAB RATIONALIZATION (CR) FISHERIES

Fishery Code CR Fishery

Geographic Area

BBR Bristol Bay red king crab (Paralithodes

camtshaticus)

In waters of the EEZ with:

(1) A northern boundary of 58°30” N. lat.,

(2) A southern boundary of 54°36” N. lat., and

(3) A western boundary of 168° W. long. and including all waters of
Bristol Bay.

BSS Bering Sea Snow crab (Chionoecetes opilio)

In waters of the EEZ with:

(1) A northern and western boundary of the Maritime Boundary
Agreement Line as that line is described in the text of and depicted
in the annex to the Maritime Boundary Agreement between the
United States and the Union of Soviet Socialist Republics signed in
Washington, June 1, 1990, and as the Maritime Boundary Agree-
ment Line as depicted on NOAA Chart No. 513 (6th edition, Feb-
ruary 23, 1991) and NOAA Chart No. 514 (6th edition, February 16,
1991), and

(2) A southern boundary of 54°30” N. lat. to 171° W. long., and then
south to 54°36" N. lat.

EAG Eastern Aleutian Islands golden king crab

(Lithodes aequispinus)

In waters of the EEZ with:

(1) An eastern boundary the longitude of Scotch Cap Light (164°44’
W. long.) to 53°30" N. lat., then West to 165° W. long.,

(2) A western boundary of 174° W. long., and

(3) A northern boundary of a line from the latitude of Cape Sarichef
(54°36" N. lat.) westward to 171° W. long., then north to 55°30" N.
lat., then west to 174° W. long.

EBT Eastern Bering Sea Tanner crab

(Chionoecetes bairdi)

In waters of the EEZ with:

(1) A western boundary the longitude of 166° W. long.,

(2) A northern boundary of the Maritime Boundary Agreement Line
as that line is described in the text of and depicted in the annex to
the Maritime Boundary Agreement between the United States and
the Union of Soviet Socialist Republics signed in Washington, June
1, 1990, and as the Maritime Boundary Agreement Line as depicted
on NOAA Chart No. 513 (6th edition, February 23, 1991) and NOAA
Chart No. 514 (6th edition, February 16, 1991), and

(3) A southern boundary of 54°30'N. lat.
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TABLE 1 TO PART 680—CRAB RATIONALIZATION (CR) FISHERIES—Continued

Fishery Code CR Fishery Geographic Area

PIK Pribilof red king and blue king crab In waters of the EEZ with:

(Paralithodes camtshaticus and P. platypus) (1) A northern boundary of 58°30” N. lat.,

(2) An eastern boundary of 168° W. long., and

(3) A southern boundary line from 54°36’ N. lat., 168° W. long., to
54°36’ N. lat., 171° W. long., to 55°30" N. lat., 171° W. long., to
55°30" N. lat., 173°30’ E. lat., and then westward to the Maritime
Boundary Agreement Line as that line is described in the text of and
depicted in the annex to the Maritime Boundary Agreement between
the United States and the Union of Soviet Socialist Republics signed
in Washington, June 1, 1990, and as the Maritime Boundary Agree-
ment Line as depicted on NOAA Chart No. 513 (6th edition, Feb-
ruary 23, 1991) and NOAA Chart No. 514 (6th edition, February 16,

1991).
SMB St. Matthew blue king crab (Paralithodes plat- | In waters of the EEZ with:
ypus) (1) A northern boundary of 62° N. lat.,

(2) A southern boundary of 58°30" N. lat., and

(3) A western boundary of the Maritime Boundary Agreement Line
as that line is described in the text of and depicted in the annex to
the Maritime Boundary Agreement between the United States and
the Union of Soviet Socialist Republics signed in Washington, June
1, 1990, and as the Maritime Boundary Agreement Line as depicted
on NOAA Chart No. 513 (6th edition, February 23, 1991) and NOAA
Chart No. 514 (6th edition, February 16, 1991).

WAG Western Aleutian Islands golden king crab In waters of the EEZ with:

(Lithodes aequispinus) (1) An eastern boundary the longitude 174° W. long.,

(2) A western boundary the Maritime Boundary Agreement Line as
that line is described in the text of and depicted in the annex to the
Maritime Boundary Agreement between the United States and the
Union of Soviet Socialist Republics signed in Washington, June 1,
1990, and as the Maritime Boundary Agreement Line as depicted on
NOAA Chart No. 513 (6th edition, February 23, 1991) and NOAA
Chart No. 514 (6th edition, February 16, 1991), and

(3) A northern boundary of a line from the latitude of 55°30" N. lat.,
then west to the U.S.-Russian Convention line of 1867.

WAI Western Aleutian Islands red king crab In waters of the EEZ with:

(Paralithodes camtshaticus) (1) An eastern boundary the longitude 179° W. long.,

(2) A western boundary of the Maritime Boundary Agreement Line
as that line is described in the text of and depicted in the annex to
the Maritime Boundary Agreement between the United States and
the Union of Soviet Socialist Republics signed in Washington, June
1, 1990, and as the Maritime Boundary Agreement Line as depicted
on NOAA Chart No. 513 (6th edition, February 23, 1991) and NOAA
Chart No. 514 (6th edition, February 16, 1991), and

(3) A northern boundary of a line from the latitude of 55°30" N. lat.,
then west to the Maritime Boundary Agreement Line as that line is
described in the text of and depicted in the annex to the Maritime
Boundary Agreement between the United States and the Union of
Soviet Socialist Republics signed in Washington, June 1, 1990, and
as the Maritime Boundary Agreement Line as depicted on NOAA
Chart No. 513 (6th edition, February 23, 1991) and NOAA Chart No.
514 (6th edition, February 16, 1991).

WBT Western Bering Sea Tanner crab In waters of the EEZ with:

(Chionoecetes bairdi) (1) An eastern boundary the longitude of 166° W. long.,

(2) A northern and western boundary of the Maritime Boundary
Agreement Line as that line is described in the text of and depicted
in the annex to the Maritime Boundary Agreement between the
United States and the Union of Soviet Socialist Republics signed in
Washington, June 1, 1990, and as the Maritime Boundary Agree-
ment Line as depicted on NOAA Chart No. 513 (6th edition, Feb-
ruary 23, 1991) and NOAA Chart No. 514 (6th edition, February 16,
1991), and

(3) A southern boundary of 54°30" N. lat. to 171° W. long., and then
south to 54°36" N. lat.

* * * * m 7. Revise Tables 7,8, and 9 to part 680
to read as follows:
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TABLE 7 TO PART 680—INITIAL ISSUANCE OF CRAB QS BY CRAB QS FISHERY

Column A: Crab QS Fisheries

Column B: Qualifying
Years for QS

Column C: Eligibility
Years for CVC and CPC
Qs

Column D: Recent Par-
ticipation Seasons for
CVC and CPC QS

Column E: Subset of
Qualifying Years

For each crab QS fishery the Re-
gional Administrator shall calculate
(see §680.40(c)(2):

QS for any qualified
person based on that
person’s total legal land-
ings of crab in each of
the crab QS fisheries for
any:

In addition, each person
receiving CVC and CPC
QS must have made at
least one landing per
year, as recorded on a
State of Alaska fish tick-
et, in any three years
during the base period
described below:

In addition, each person
receiving CVC or CPC
QS, must have made at
least one landing, as re-
corded on a State of
Alaska fish ticket, in at
least 2 of the last 3 fish-
ing seasons in each of
the crab QS fisheries as
those seasons are de-
scribed below:

The maximum number
of qualifying years that
can be used to calculate
QS for each QS fishery
is:

1. Bristol Bay red king crab (BBR) | 4 years of the 5-year 3 years of the 5-year (1) October 15-20, 4 years
QS base period begin- QS base period begin- 1999.
ning on: ning on: (2) October 16-20,
(1) November 1-5, (1) November 1-5, 2000.
1996; 1996; (3) October 15-18,
(2) November 1-5, (2) November 1-5, 2001.
1997; 1997;
(3) November 1-6, (3) November 1-6,
1998; 1998;
(4) October 15-20, (4) October 1520,
1999; 1999;
(5) October 16-20, (5) October 16—20,
2000. 2000.
2. Bering Sea snow crab (BSS) 4 years of the 5-year 3 years of the 5-year (1) April 1-8, 2000. 4 years

period beginning on:
(1) January 15, 1996
through February 29,
1996;

(2) January 15, 1997
through March 21,
1997;

(3) January 15, 1998
through March 20,
1998;

(4) January 15, 1999
through March 22,
1999;

(5) April 1-8, 2000.

period beginning on:
(1) January 15, 1996
through February 29,
1996;

(2) January 15, 1997
through March 21,
1997;

(3) January 15, 1998
through March 20,
1998;

(4) January 15, 1999
through March 22,
1999;

(5) April 1-8, 2000.

(2) January 15, 2001
through February 14,
2001.

(3) January 15, 2002
through February 8,
2002.
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TABLE 7 TO PART 680—INITIAL ISSUANCE OF CRAB QS BY CRAB QS FISHERY—Continued

Column A: Crab QS Fisheries

Column B: Qualifying
Years for QS

Column C: Eligibility
Years for CVC and CPC
Qs

Column D: Recent Par-
ticipation Seasons for
CVC and CPC QS

Column E: Subset of
Qualifying Years

3. Eastern Aleutian Islands golden | 5 years of the 5-year 3 years of the 5-year (1) September 1 1999 5 years
king crab (EAG) base period beginning base period beginning through October 25,
on: on: 1999.
(1) September 1, 1996 (1) September 1, 1996 (2) August 15, 2000
through December 25, through December 25, through September 24,
1996; 1996; 2000.
(2) September 1, 1997 (2) September 1, 1997 (3) August 15, 2001
though November 24, though November 24, through September 10,
1997, 1997, 2001.
(3) September 1, 1998 (3) September 1, 1998
through November 7, through November 7,
1998; 1998;
(4) September 1, 1999 (4) September 1, 1999
through October 25, through October 25,
1999; 1999;
(5) August 15, 2000 (5) August 15, 2000
through September 24, | through September 25,
2000. 2000.
4. Eastern Bering Sea Tanner crab | 4 of the 6 seasons be- 3 of the 6 seasons be- In any 2 of the last 3 4 years
(EBT) ginning on: ginning on: seasons prior to June
(1) November 15, 1991 (1) November 15, 1991 | 10, 2002 in the Eastern
through March 31, through March 31, Aleutian Island golden
1992; 1992; (brown) king crab,
(2) November 15, 1992 | (2) November 15, 1992 | Western Aleutian Island
through March 31, through March 31, golden (brown) king
19983; 19983; crab, Bering Sea snow
(3) November 1-10, (3) November 1-10, crab, or Bristol Bay red
19983, and November 19983, and November king crab fisheries.
20, 1993 through Janu- | 20, 1993 through Janu-
ary 1, 1994; ary 1, 1994,
(4) November 1-21, (4) November 1-21,
1994; 1994;
(5) November 1-16, (5) November 1-16,
1995; 1995;
(6) November 1-5, (6) November 1-5,
1996 and November 1996 and November
15-27, 1996. 15-27, 1996.
5. Pribilof red king and blue king 4 years of the 5-year 3 years of the 5-year In any 2 of the last 3 4 years

crab (PIK)

period beginning on:
(1) September 15-21,
1994,

(2) September 15-22,
1995;

(3) September 15-26,
1996;

(4) September 15-29,
1997,

(5) September 1-28,
1998.

period beginning on:
(1) September 15-21,
1994,

(2) September 15-22,
1995;

(3) September 15-26,
1996;

(4) September 15-29,
1997,

(5) September 15-28,
1998.

seasons prior to June
10, 2002 in the Eastern
Aleutian Island golden
(brown) king crab,
Western Aleutian Island
golden (brown) king
crab, Bering Sea snow
crab, or Bristol Bay red
king crab fisheries, ex-
cept that persons apply-
ing for an allocation to
receive QS based on
legal landings made
aboard a vessel less
than 60 feet (18.3 m)
LOA at the time of har-
vest are exempt from
this requirement.
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TABLE 7 TO PART 680—INITIAL ISSUANCE OF CRAB QS BY CRAB QS FISHERY—Continued

Column A: Crab QS Fisheries

Column B: Qualifying
Years for QS

Column C: Eligibility
Years for CVC and CPC
Qs

Column D: Recent Par-
ticipation Seasons for
CVC and CPC QS

Column E: Subset of
Qualifying Years

king crab (WAI)

ginning on:

(1) November 1, 1992
through January 15,
1993;

(2) November 1, 1993
through February 15,
1994;

(3) November 1-28,
1994;

(4) November 1, 1995
through February 13,
1996.

ginning on:

(1) November 1, 1992
through January 15,
1993;

(2) November 1, 1993
through February 15,
1994;

(3) November 1-28,
1994;

(4) November 1, 1995
through February 13,
1996.

seasons prior to June
10, 2002 in the Eastern
Aleutian Island golden
(brown) king crab,
Western Aleutian Island
golden (brown) king
crab, Bering Sea snow
crab, or Bristol Bay red
king crab fisheries.

6. St. Matthew blue king crab 4 years of the 5-year 3 years of the 5-year In any 2 of the last 3 4 years
(SMB) period beginning on: period beginning on: seasons prior to June

(1) September 15-22, (1) September 15-22, 10, 2002 in the Eastern

1994; 1994; Aleutian Island golden

(2) September 15-20, (2) September 1520, (brown) king crab,

1995; 1995; Western Aleutian Island

(3) September 15-23, (3) September 15-23, golden (brown) king

1996; 1996; crab, Bering Sea snow

(4) September 15-22, (4) September 15-22, crab, or Bristol Bay red

1997; 1997; and king crab fisheries.

(5) September 1526, (5) September 1526,

1998. 1998.
7. Western Aleutian Islands brown | 5 of the 5 seasons be- 3 of the 5 seasons be- (1) September 1, 1999 | 5 years
king crab (WAG) ginning on: ginning on: through August 14,

(1) September 1, 1996 (1) September 1, 1996 | 2000.

through August 31, through August 31, (2) August 15, 2000

1997; 1997, through March 28,

(2) September 1, 1997 (2) September 1, 1997 | 2001.

though August 21, though August 31, (3) August 15 2001

1998; 1998; through March 30,

(3) September 1, 1998 (3) September 1, 1998 | 2002.

through August 31, through August 31,

1999; 1999;

(4) September 1, 1999 (4) September 1, 1999

through August 14, through August 14,

2000; 2000;

(5) August 15, 2000 (5) August 15, 2000

through March 28, through March 28,

2001. 2001.
8. Western Aleutian Islands red 3 of the 4 seasons be- 3 of the 4 seasons be- In any 2 of the last 3 3 years
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TABLE 7 TO PART 680—INITIAL ISSUANCE OF CRAB QS BY CRAB QS FISHERY—Continued

Column A: Crab QS Fisheries

Column B: Qualifying Column C: Eligibility

Years for QS

Years for CVC and CPC
Qs

Column D: Recent Par-
ticipation Seasons for
CVC and CPC QS

Column E: Subset of
Qualifying Years

9. Western Bering Sea Tanner

crab (WBT)

3 of the 6 seasons be-
ginning on:

4 of the 6 seasons be-
ginning on:

(1) November 15, 1991
through March 31,
1992;

(2) November 15, 1992
through March 31,
1993;

(3) November 1-10,
1993, and November
20, 1993 through Janu-

through March 31,
1992;

through March 31,
1993;

(3) November 1-10,
1993, and November

ary 1, 1994; ary 1, 1994,

(4) November 1-21, (4) November 1-21,
1994; 1994;

(5) November 1-186, (5) November 1-16,
1995; 1995;

(6) November 1-5,
1996 and November
15-27, 1996.

(6) November 1-5,
1996 and November
15-27, 1996.

(1) November 15, 1991

(2) November 15, 1992

20, 1993 through Janu-

In any 2 of the last 3
seasons prior to June
10, 2002 in the Eastern
Aleutian Island golden
(brown) king crab,
Western Aleutian Island
golden (brown) king
crab, Bering Sea snow
crab, or Bristol Bay red
king crab fisheries.

4 years

TABLE 8 TO PART 680—INITIAL QS AND PQS PooL FOR EACH CRAB QS FISHERY

Crab QS Fishery Initial QS Pool Initial PQS Pool
BBR - Bristol Bay red king crab 400,000,000 400,000,000
BSS - Bering Sea snow crab (C. opilio) 1,000,000,000 1,000,000,000
EAG - Eastern Aleutian Islands golden king crab 10,000,000 10,000,000
EBT - Eastern Bering Sea Tanner crab (C. bairdi) 200,000,000 200,000,000
PIK - Pribilof Islands red and blue king crab 30,000,000 30,000,000
SMB - St. Matthew blue king crab 30,000,000 30,000,000
WAG - Western Aleutian Islands golden king crab 40,000,000 40,000,000
WAI - Western Aleutian Islands red king crab 60,000,000 60,000,000
WBT - Western Bering Sea Tanner crab (C. bairdi) 200,000,000 200,000,000

TABLE 9 TO PART 680—INITIAL ISSUANCE OF CRAB PQS BY CRAB QS FISHERY

Column A:
For each crab QS fishery:

Column B:
The Regional Administrator shall calculate PQS for any qualified person based on that person’s total legal pur-

chase of crab in each of the

crab QS fisheries for any...

Bristol Bay red king crab
(BBR)

3 years of the 3-year QS base period beginning on:
(1) November 1-5, 1997;

(2) November 1-6, 1998; and

(3) October 15-20, 1999.

Bering Sea snow crab (BSS)

3 years of the 3-year period beginning on:

(1) January 15, 1997 through March 21, 1997;

(2) January 15, 1998 through March 20, 1998; and
(3) January 15, 1999 through March 22, 1999.

Eastern Aleutian Island gold-
en king crab (EAG)

4 years of the 4-year base period beginning on:

(1) September 1, 1996 through December 25, 1996;
(2) September 1, 1997 though November 24, 1997;

(3) September 1, 1998 through November 7, 1998; and
(4) September 1, 1999 through October 25, 1999.
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TABLE 9 TO PART 680—INITIAL ISSUANCE OF CRAB PQS BY CRAB QS FISHERY—Continued
Column A: Column B:

For each crab QS fishery:

The Regional Administrator shall calculate PQS for any qualified person based on that person’s total legal pur-
chase of crab in each of the crab QS fisheries for any...

Eastern Bering Sea Tanner
crab (EBT)

Equivalent to 50 percent of the total legally processed crab in the Bering Sea snow crab fishery during the
qualifying years established for that fishery, and 50 percent of the total legally processed crab in the Bristol Bay
red king crab fishery during the qualifying years established for that fishery.

Pribilof Islands red and blue
king crab (PIK)

3 years of the 3-year period beginning on:
(1) September 15-26, 1996;

(2) September 15-29, 1997; and

(3) September 15-28, 1998.

St. Matthew blue king crab
(SMB)

3 years of the 3-year period beginning on:
(1) September 15-23, 1996;

(2) September 15-22, 1997; and

(3) September 1526, 1998.

Western Aleutian Island
golden king crab (WAG)

4 years of the 4-year base period beginning on:

(1) September 1, 1996 through August 31, 1997;

(2) September 1, 1997 though August 31, 1998;

(3) September 1, 1998 through August 31, 1999; and
(4) September 1, 1999 through August 14, 2000.

Western Aleutian Islands red
king crab (WAI)

Equivalent to the total legally processed crab in the Western Aleutian Islands golden (brown) king crab fishery
during the qualifying years established for that fishery.

Western Bering Sea Tanner
crab (WBT)

Equivalent to 50 percent of the total legally processed crab in the Bering Sea snow crab fishery during the
qualifying years established for that fishery, and 50 percent of the total legally processed crab in the Bristol Bay
red king crab fishery during the qualifying years established for that fishery.

[FR Doc. E6-8861 Filed 6—-6—-06; 8:45 am]

BILLING CODE 3510-22-S
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Proposed Rules

Federal Register
Vol. 71, No. 109

Wednesday, June 7, 2006

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-21748; Directorate
Identifier 2005—-NM-071-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 767-200 and —-300 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Supplemental notice of
proposed rulemaking (NPRM);
reopening of comment period.

SUMMARY: The FAA is revising an earlier
proposed airworthiness directive (AD)
for certain Boeing Model 767—-200 and
—300 series airplanes. For certain
airplanes, the original NPRM would
have required repetitive inspections for
discrepancies of the tube assemblies and
insulation of the metered fire
extinguisher system and the bleed air
duct couplings of the auxiliary power
unit (APU) located in the aft cargo
compartment; and corrective actions if
necessary. For certain other airplanes,
the original NPRM would have required
a one-time inspection for sufficient
clearance between the fire extinguishing
tube and the APU bleed air duct in the
aft cargo compartment, and
modification if necessary. The original
NPRM resulted from one report
indicating that an operator found a hole
in the discharge tube assembly for the
metered fire extinguishing system; and
another report indicating that an
operator found chafing of the fire
extinguishing tube against the APU duct
that resulted in a crack in the tube. This
action revises the original NPRM by
expanding the applicability and adding
an inspection for signs of chafing and to
verify sufficient clearance between the
fire extinguisher system and the bleed
air duct couplings of the APU. We are
proposing this supplemental NPRM to

prevent fire extinguishing agent from
leaking out of the tube assembly in the
aft cargo compartment which, in the
event of a fire in the aft cargo
compartment, could result in an
insufficient concentration of fire
extinguishing agent, and consequent
inability of the fire extinguishing system
to suppress the fire.

DATES: We must receive comments on
this supplemental NPRM by July 3,
2006.

ADDRESSES: Use one of the following
addresses to submit comments on this
supplemental NPRM.

e DOT Docket Web site: Go to http://
dms.dot.gov and follow the instructions
for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
Room PL—-401, Washington, DC 20590.

e Fax: (202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207, for service
information identified in this proposed
AD.

FOR FURTHER INFORMATION CONTACT:
Marcia Smith, Aerospace Engineer,
Cabin Safety and Environmental
Systems Branch, ANM-150S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 917-6484; fax (425) 917-6590.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this supplemental NPRM.
Send your comments to an address
listed in the ADDRESSES section. Include
the docket number “Docket No. FAA—
2005-21748; Directorate Identifier
2005-NM—-071-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this supplemental NPRM. We
will consider all comments received by

the closing date and may amend this
supplemental NPRM in light of those
comments.

We will post all comments submitted,
without change, to http://dms.dot.gov,
including any personal information you
provide. We will also post a report
summarizing each substantive verbal
contact with FAA personnel concerning
this supplemental NPRM. Using the
search function of that Web site, anyone
can find and read the comments in any
of our dockets, including the name of
the individual who sent the comment
(or signed the comment on behalf of an
association, business, labor union, etc.).
You may review the DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78), or you may visit
http://dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level in the Nassif Building at the DOT
street address stated in ADDRESSES.
Comments will be available in the AD
docket shortly after the Docket
Management System receives them.

Discussion

We proposed to amend 14 CFR part
39 with a notice of proposed rulemaking
(NPRM) for an AD (the “original
NPRM”) for certain Boeing Model 767—
200 and —-300 series airplanes. The
original NPRM was published in the
Federal Register on July 8, 2005 (70 FR
39433). For certain airplanes, the
original NPRM proposed to require
repetitive inspections for discrepancies
of the tube assemblies and insulation of
the metered fire extinguisher system
and the bleed air duct couplings of the
auxiliary power unit (APU) located in
the aft cargo compartment; and
corrective actions if necessary. For
certain other airplanes, the original
NPRM proposed to require a one-time
inspection for sufficient clearance
between the fire extinguishing tube and
the APU bleed air duct in the aft cargo
compartment, and modification if
necessary.
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Actions Since Original NPRM was
Issued

Since we issued the original NPRM,
Boeing has published Boeing Alert
Service Bulletin 767-26A0130, Revision
1, dated December 15, 2005. (The
original issue, dated December 2, 2004,
was referenced in the original NPRM as
the appropriate source of service
information for accomplishing certain
actions.) Revision 1 includes the
following changes to the
Accomplishment Instructions of the
original issue:

e Adds airplanes to the effectivity
and divides affected airplanes into
Groups 1 through 7.

¢ Adds concurrent requirements for
Group 3 through 7 airplanes.

¢ Adds an inspection for signs of
chafing and to verify that there is
sufficient clearance between the fire
extinguisher system and the bleed air
duct couplings of the APU.

The corrective action includes the
following:

e If the clearance between the fire
extinguisher tube assembly and the
couplings is insufficient, either repeat
the inspection or move the assembly so
there is a minimum clearance of 0.75
inch.

o If the fire extinguisher tube
assembly shows signs of chafing or
contact with the couplings, repair or
replace any damaged tube assembly
with a new assembly; and move the tube
assemblies and/or duct couplings to
allow for a minimum clearance of 0.75
inch, if clearance is insufficient. The
installation of tube assemblies to allow
minimum clearance eliminates the need
for the repetitive inspections, provided
initial inspections and any necessary
corrective action have been done.

o If the insulation shows signs of
chafing or contact with the couplings,
replace any damaged insulation with
new insulation.

e We have revised paragraph (f) of the
supplemental NPRM to refer to Revision
1 of the service bulletin, and we have
added a new paragraph (g) to give credit
for actions done before the effective date
of the AD per the original service
bulletin.

Comments

We have considered the following
comments on the original NPRM.

Support for the Original NPRM

Boeing concurs with the contents of
the original NPRM.

Request To Add Revised Service
Bulletin

Japan Airlines states that, according to
Boeing, Revision 1 of Boeing Alert

Service Bulletin 767-26A0130 will be
issued on September 22, 2005, and it
wants to make sure that Revision 1 will
be referenced in the supplemental
NPRM. Japan Airlines has confirmed
with Boeing that, in certain locations,
the clearance between the couplings of
the APU bleed air duct and the fire
extinguisher tube, as specified in the
original issue of the service bulletin,
does not completely satisfy the
requirements in the original NPRM.

We agree with the commenter and, as
noted above, we have added Boeing
Alert Service Bulletin 767-26A0130,
Revision 1, dated December 15, 2005, to
this supplemental NPRM.

Request To Add Certain Requirements

Air Transport Association (ATA), on
behalf of Delta Airlines, requests that
the original NPRM specify that Boeing
Service Bulletin 767—-26—-0118, Revision
2, dated December 21, 2004, provides
terminating action for the actions in
Boeing Alert Service Bulletin 767—
26A0123, dated August 22, 2002.

Delta states that the “Relevant Service
Information” paragraph specifies that
Alert Service Bulletin 767-26A0123,
refers to Service Bulletin 767-26-0118,
Revision 2, as the appropriate source of
service information for accomplishing
the modification of the fire
extinguishing tube assembly. Delta adds
that the “Applicability”” and “Repetitive
Inspections” paragraphs do not address
Service Bulletin 767—26-0118. Delta
notes that they have scheduled
modification of its airplanes per Service
Bulletin 767-26-0118, rather than
accomplishing the inspections per
Service Bulletin 767—26A0123, and then
addressing potential rework. Delta
recommends that we add notes after
paragraph (f) of the supplemental NPRM
which specify that Service Bulletin 767—
26—-0118 constitutes terminating action
for Service Bulletin 767-26A0123.

We partially agree. We agree that the
modification specified in Service
Bulletin 767-26—0118 constitutes
terminating action for the inspections
specified in Service Bulletin 767—
26A0123; however, we do not agree to
include a note adding that action to the
supplemental NPRM. Accomplishing
the modification is an on-condition
action and is not required if there is
sufficient clearance between the APU
duct and the fire extinguisher tube. We
do agree to add a note after paragraph
(f) which specifies that Service Bulletin
767—26—0118 is the appropriate source
of service information for accomplishing
the modification of the fire
extinguishing tube assembly. We have
added Note 1 to this supplemental
NPRM accordingly.

Request To Clarify Repetitive
Inspections

ATA, on behalf of Delta, requests that
we clarify the repetitive inspections and
explain why they are necessary.

Delta states that the inspections
specified in paragraph (f)(1) of the
original NPRM are to be repeated per
Boeing Alert Service Bulletin 767—
26A0130; however, the inspection
specified in paragraph (f)(2) of the
NPRM, which is to be done per Boeing
Alert Service Bulletin 767-26A0123,
does not specify repeating. Delta adds
that neither Service Bulletin 767—
26A0130 or 767-26A0123 recommend
accomplishing the inspections on a
repetitive basis. Delta notes that both
service bulletins address a potential
contact or chafing condition that
appears to be related to relative
installations, and would not be expected
to change; therefore, repetitive
inspections are not warranted. Delta
adds that the title above paragraph (f) is
“Repetitive Inspections,” which would
imply that both paragraphs (f)(1) and
(f)(2) have repetitive inspection
requirements, but only paragraph (f)(1)
requires repetitive inspections. Delta
does not consider this a condition
where repetitive inspections are
required; however, if repetitive
inspections are warranted, Delta asks for
clarification of when and why repetitive
inspections are required.

We agree that Service Bulletin 767—
26A0123 does not specify repetitive
inspections; however, Service Bulletin
767—-26A0130 does include repetitive
inspections as an option if no chafing or
contact with the couplings of the APU
bleed air duct is found, and support
provisions are not in the correct
location. The other option is to correct
the location as a terminating action. If
the couplings of the APU bleed air duct
and support provisions are correctly
installed (installation of the tube
assembly in the correct location), and no
contact or chafing is found, no further
action is required by paragraph (f)(1).
We also agree that to better clarify the
header preceding paragraph (f)
“Repetitive Inspections” it should be
changed to “Inspections and Corrective
Actions.” We have changed the header
preceding paragraph (f) of this
supplemental NPRM accordingly.

Request To Change Work Hours

ATA, on behalf of US Airways,
requests that the work hour estimate be
revised and notes that the cost does not
include potentially significant costs that
are dependent on the findings of the
proposed inspection.
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US Airways does not agree with the
work hour assessment in the original
NPRM. US Airways states that the
required work hours for the inspections
and testing specified in the NPRM
would take a total of 8 work hours, per
the referenced service bulletins,
amounting to a total of $520 per
airplane, not $260 per airplane. US
Airways notes that the proposed cost of
compliance does not address the cost of
damage findings from the inspections,
which could add up to 23.5 additional
work hours per airplane, increasing the
cost up to $1,527 per airplane.

We acknowledge the commenters’
concerns, but don’t agree to change the
supplemental NPRM. The cost estimate
specified in the original NPRM reflects
the work hour estimate provided by the
manufacturer for the inspections and
varies according to the applicable model
or group. Further, we do not agree to
include the cost of repairing damage
findings. Corrective actions are
conditional based on the inspection
findings. The information in the Costs of
Compliance section in an AD action is
limited to the cost of actions actually
required by the AD. That section does
not consider the costs of conditional
actions (e.g., “‘repair, if necessary”).
Regardless of AD direction, those
actions would be required to correct an
unsafe condition identified in an

airplane and ensure operation of that
airplane in an airworthy condition, as
required by the Federal Aviation
Regulations. In addition, we have
removed the cost estimate for the
functional test because that test is only
accomplished as part of the corrective
actions.

After the original NPRM was issued,
we reviewed the figures we have used
over the past several years to calculate
AD costs to operators. To account for
various inflationary costs in the airline
industry, we found it necessary to
increase the labor rate used in these
calculations from $65 per work hour to
$80 per work hour. The Costs of
Compliance section, below, reflects this
increase in the specified hourly labor
rate.

Clarification of Alternative Method of
Compliance (AMOC) Paragraph

We have revised this action to clarify
the appropriate procedure for notifying
the principal inspector before using any
approved AMOC on any airplane to
which the AMOC applies.

FAA’s Determination and Proposed
Requirements of the Supplemental
NPRM

The changes discussed above expand
the scope of the original NPRM;
therefore, we have determined that it is
necessary to reopen the comment period

ESTIMATED COSTS

to provide additional opportunity for
public comment on this supplemental
NPRM.

Differences Between the Supplemental
NPRM and New Service Information

Boeing Alert Service Bulletin 767—
26A0130, Revision 1, recommends
concurrently accomplishing the service
bulletins specified in the table below;
however, this supplemental NPRM
would not include that requirement.
The concurrent service bulletins
describe procedures for installing a
metered fire extinguishing system, but
this proposed AD is only applicable to
airplanes that already have that system
installed.

CONCURRENT SERVICE BULLETINS

Boeing service

Group bulletin

767-26-0016
767-26-0027
767-26-0034
767-26-0058
767-26-0070

Costs of Compliance

There are about 749 airplanes of the
affected design in the worldwide fleet.
The following table provides the
estimated costs for U.S. operators to
comply with this supplemental NPRM.

Number of
Average
Action Work hours | labor rate | Parts gﬁg}aeg Ui-s?é-rfc?- Fleet cost
per hour airplanes
Inspection in Service Bulletin 767—26A0123 ..........cccccovcvvceerenen. 1 $80 | None $80 292 $23,360
Inspection in Service Bulletin 767-26A0130, Revision 1 ........... 5 80 | None 400 292 116,800

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition

that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have
Federalism implications under
Executive Order 13132. This proposed
AD would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this supplemental NPRM and placed it
in the AD docket. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The Federal Aviation
Administration (FAA) amends §39.13
by adding the following new
airworthiness directive (AD):

Boeing: Docket No. FAA-2005-21748;
Directorate Identifier 2005-NM-071-AD.

Comments Due Date

(a) The FAA must receive comments on
this AD action by July 3, 2006.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Boeing Model 767—
200 and —-300 series airplanes; certificated in
any category; with a metered fire

extinguisher system in the aft cargo
compartment.

Unsafe Condition

(d) This AD was prompted by one report
indicating that an operator found a hole in
the discharge tube assembly for the metered
fire extinguishing system; and another report
indicating that an operator found chafing of
the fire extinguishing tube against the
auxiliary power unit (APU) duct that resulted
in a crack in the tube. We are issuing this AD
to prevent fire extinguishing agent from
leaking out of the tube assembly in the aft
cargo compartment which, in the event of a
fire in the aft cargo compartment, could
result in an insufficient concentration of fire
extinguishing agent, and consequent inability
of the fire extinguishing system to suppress
the fire.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspections and Corrective Actions

(f) Within 24 months or 8,000 flight hours
after the effective date of this AD, whichever
is first: Accomplish the actions required by
paragraphs (f)(1) and (f)(2) of this AD, as
applicable.

(1) For airplanes identified in Boeing Alert
Service Bulletin 767—26A0130, Revision 1,
dated December 15, 2005: Perform detailed
and general visual inspections for
discrepancies of the fire extinguishing tube
assemblies between STA 1197 and STA 1340,
and the insulation of the metered fire
extinguisher system and the bleed air duct
couplings of the APU located in the aft cargo
compartment, and any applicable corrective
actions, by doing all the applicable actions
specified in the Accomplishment
Instructions of Boeing Alert Service Bulletin
767—26A0130, Revision 1, dated December
15, 2005. Do all applicable corrective actions
before further flight in accordance with the

service bulletin. Repeat the inspections
thereafter at intervals not to exceed 24
months or 8,000 flight hours, whichever is
first. Installation of the tube assembly in the
correct location, in accordance with the
service bulletin, terminates the repetitive
inspections for that assembly only.

(2) For airplanes identified in Boeing Alert
Service Bulletin 767-26A0123, dated August
22, 2002: Perform a general visual inspection
for sufficient clearance between the fire
extinguishing tube and the APU duct on the
left sidewall from station 1355 through 1365
inclusive, and do all applicable
modifications, by doing all the actions
specified in the Accomplishment
Instructions of Boeing Alert Service Bulletin
767—26A0123, dated August 22, 2002. Do all
applicable modifications before further flight.

Note 1: Boeing Alert Service Bulletin 767—
26A0123 refers to Boeing Service Bulletin
767—-26—0118, Revision 2, dated December
21, 2004, as the appropriate source of service
information for accomplishing the
modification of the fire extinguishing tube
assembly.

Credit for Actions Accomplished Previously

(g) Accomplishing the inspections and
corrective actions required by paragraph
()(1) of this AD before the effective date of
this AD, in accordance with Boeing Alert
Service Bulletin 767-26A0130, dated
December 2, 2004, is considered acceptable
for compliance with the corresponding
actions in paragraph (f)(1).

Alternative Methods of Compliance
(AMOCs)

(h)(1) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

(2) Before using any AMOC approved in
accordance with §39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Issued in Renton, Washington, on May 26,
2006.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E6-8823 Filed 6—6—-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2006—-24858; Airspace
Docket 06—-AS0-8]

Proposed Establishment of Class E
Airspace; Mooresville, NC

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: Proposed Establishment of
Class E airspace at Mooresville, NC. An
Area Navigation (RNAV) Global
Positioning System (GPS) Standard
Instrument Approach Procedure (SIAP)
Runway (RWY) 14 has been developed
for Lake Norman Airpark, As a result,
controlled airspace extending upward
from 700 feet Above Ground Level
(AGL) is needed to contain the SIAP and
for Instrument Flight Rules (IFR)
operations at Lake Norman Airpark. The
operating status of the airport will
change from Visual Flight Rules (VFR)
to include IFR operations concurrent
with the publication of the SIAP.
DATES: Comments must be received on
or before July 7, 2006.
ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
2590-0001. You must identify the
docket number FAA-2005-23075;
Airspace Docket 05—ASO-12, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
Any informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division, Federal Aviation
Administration, Room 550, 1701
Columbia Avenue, College Park, Georgia
30337.
FOR FURTHER INFORMATION CONTACT:
Mark D. Ward, Manager, Airspace and
Operations Branch, Eastern En Route
and Oceanic Service Area, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5627.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
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Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2006-24858/Airspace
Docket No. 06—AS0O-8.” The postcard
will be date/time stamped and returned
to the commenter. All communications
received before the specified closing
date for comments will be considered
before taking action on the proposed
rule. The proposal contained in this
notice may be changed in light of the
comments received. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NRPMs

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
page at http://www.faa.gov or the
Superintendent of Document’s Web
page at http://www.access.gpo.gov/nara.
Additionally, any person may obtain a
copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA-400, 800
Independence Avenue, SW.,
Washington, DC 20591, or by calling
(202) 267—-8783. Communications must
identify both docket numbers for this
notice Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking, (202) 267-9677,
to request a copy of Advisory Circular
No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
establish Class E airspace at
Mooresville, NC. Class E airspace
designations for airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in Paragraph 6005 of FAA
Order 7400.9N, dated September 1,
2005, and effective September 16, 2005,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document
would be published subsequently in the
Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a ““significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9N,
Airspace Designations and Reporting
Points, dated September 1, 2005, and
effective September 16, 2005, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ASO NCE5 Mooresville, NC [NEW]

Lake Norman Airpark, NC

(Lat. 35°36’50” N, long. 80°53'58” W)

That airspace extending upward from 700
feet above the surface within a 6.3—radius of
Lake Norman Airpark; excluding that
airspace within the Statesville, NC, Class E
airspace area.

* * * * *

Issued in College Park, Georgia, on May 31,
2006.

Mark D. Ward,

Acting Area Director, Air Traffic Division,
Southern Region.

[FR Doc. 06—5183 Filed 6—6—06; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 91, 121, 125, and 135

Announcement of Policy for Landing
Performance Assessments After
Departure for All Turbojet Operators

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Advance notice of policy
statement.

SUMMARY: The following advance notice
of policy and information would
provide clarification and guidance for
all operators of turbojet aircraft for
establishing operators’ methods of
ensuring that sufficient landing distance
exists for safely making a full stop
landing with an acceptable safety
margin, on the runway to be used, in the
conditions existing at the time of arrival,
and with the deceleration means and
airplane configuration to be used.

FOR FURTHER INFORMATION CONTACT: ]erry
Ostronic, Air Transportation Division,
AFS-200, 800 Independence Avenue,
SW., Washington, DC 20591, and
Telephone (202) 267-8166.

SUPPLEMENTARY INFORMATION:
Overview

The Federal Aviation Administration
(FAA) considers a 15% margin between
the expected actual (unfactored)
airplane landing distance and the
landing distance available at the time of
arrival as the minimum acceptable
safety margin for normal operations.
Accordingly, the agency intends to issue
Operations Specification/Management
Specification (OpSpec/MSpec) C082
later this month implementing the
requirements discussed in this notice.

The FAA acknowledges that there are
situations where the flightcrew needs to
know the absolute performance
capability of the airplane. These
situations include emergencies or
abnormal and irregular configurations of
the airplane such as engine failure or
flight control malfunctions. In these
circumstances, the pilot must consider
whether it is safer to remain in the air
or to land immediately and must know
the actual landing performance
capability (without an added safety
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margin) when making these evaluations.
This policy is not intended to curtail
such evaluations from being made for
these situations.

This policy does not apply to Land
and Hold Short Operations (LAHSO).

Definitions

The following definitions are specific
to this policy and may differ with those
definitions contained in other published
references.

Actual Landing Distance. The landing
distance for the reported meteorological
and runway surface conditions, airplane
weight, airplane configuration, use of
autoland or a Head-up Guidance
System, and ground deceleration
devices planned to be used for the
landing. It does not include any safety
margin (i.e., it is unfactored) and
represents the best performance the
airplane is capable of for the conditions.

Airplane Ground Deceleration
Devices. Any device used to aid in the
onset or rate of airplane deceleration on
the ground during the landing roll out.
These would include, but not be limited
to: brakes (either manual braking or the
use of autobrakes), spoilers, and thrust
TevVersers.

At Time of Arrival. For the purpose of
this notice and related OpSpec/MSpec
means a point in time as close to the
airport as possible consistent with the
ability to obtain the most current
meteorological and runway conditions
considering pilot workload and traffic
surveillance, but no later than the
commencement of the approach
procedures or visual approach pattern.

Braking Condition Terms. The
following braking condition terms are
widely used in the aviation industry
and are furnished by air traffic
controllers when available. The
definitions provided below are
consistent with how these terms are
used in this notice.

Good—More braking capability is
available than is used in typical
deceleration on a non-limiting runway
(i.e., a runway with additional stopping
distance available). However, the
landing distance will be longer than the
certified (unfactored) dry runway
landing distance, even with a well
executed landing and maximum effort
braking.

Fair/Medium—Noticeably degraded
braking conditions. Expect and plan for
a longer stopping distance such as might
be expected on a packed or compacted
snow-covered runway.

Poor—Very degraded braking
conditions with a potential for
hydroplaning. Expect and plan for a
significantly longer stopping distance

such as might be expected on an ice-
covered runway.

Nil—No braking action and poor
directional control can be expected.

Note: Conditions specified as “nil”” are not
considered safe, therefore operations under
conditions specified as such will not be
conducted. Do not attempt to operate on
surfaces reported or expected to have nil
braking action.

Factored Landing Distance. The
certificated landing distance increased
by the preflight planning safety margin
additives.

Landing Distance Available. The
length of the runway declared available
for landing. This distance may be
shorter than the full length of the
runway.

Meteorological Conditions. Any
meteorological condition that may affect
either the air or ground portions of the
landing distance. Examples may include
wind direction and velocity, pressure
altitude, temperature, and visibility. An
example of a possible effect that must be
considered includes crosswinds
affecting the amount of reverse thrust
that can be used on airplanes with tail
mounted engines due to rudder
blanking effects.

Reliable Braking Action Report. For
the purpose of this notice and related
OpSpec/MSpec, means a braking action
report submitted from a turbojet
airplane with landing performance
capabilities similar to those of the
airplane being operated.

Runway Contaminant Conditions. The
type and depth (if applicable) of the
substance on the runway surface, e.g.,
water (wet), standing water, dry snow,
wet snow, slush, ice, sanded, or
chemically treated.

Runway Friction or Runway Friction
Coefficient. The resistance to movement
of an object moving on the runway
surface as measured by a runway
friction measuring device. The resistive
force resulting from the runway friction
coefficient is the product of the runway
friction coefficient and the weight of the
object.

Runway Friction Enhancing
Substance. Any substance that increases
the runway friction value.

Safety Margin. The length of runway
available beyond the actual landing
distance. Safety margin can be
expressed in a fixed distance increment
or a percentage increase beyond the
actual landing distance required.

Unfactored Landing Distance. The
certificated landing distance without
any safety margin additives.

Background

After any serious aircraft accident or
incident, the FAA typically performs an

internal audit to evaluate the adequacy
of current regulations and guidance
information in areas that come under
scrutiny during the course of the
accident investigation. The Southwest
Airlines landing overrun accident
involving a Boeing 737-700 at Chicago
Midway Airport in December 2005
initiated such an audit. The types of
information that were evaluated in
addition to the regulations were FAA
orders, notices, advisory circulars, ICAO
and foreign country requirements,
airplane manufacturer-developed
material, independent source material,
and the current practices of air carrier
operators.

This internal FAA review revealed the
following issues:

(1) A survey of operators’ manuals
indicated that approximately fifty
percent of the operators surveyed do not
have policies in place for assessing
whether sufficient landing distance
exists at the time of arrival, even when
conditions (including runway,
meteorological, surface, airplane weight,
airplane configuration, and planned
usage of decelerating devices.) are
different and worse than those planned
at the time the flight was released.

(2) Not all operators who perform
landing distance assessments at the time
of arrival have procedures that account
for runway surface conditions or
reduced braking action reports.

(3) Many operators who perform
landing distance assessments at the time
of arrival do not apply a safety margin
to the expected actual (unfactored)
landing distance. Those that do are
inconsistent in applying an increasing
safety margin as the expected actual
landing distance increased (i.e., as a
percentage of the expected actual
landing distance).

(4) Some operators have developed
their own contaminated runway landing
performance data or are using data
developed by third party vendors. In
some cases, these data are less
conservative than the airplane
manufacturer’s data for the same
conditions. In other cases, an autobrake
landing distance chart has been misused
to generate landing performance data for
contaminated runway conditions. Also,
some operators’ data have not been kept
up to date with the manufacturer’s
current data.

(5) Credit for the use of thrust
reversers in the landing performance
data is not uniformly applied and pilots
may be unaware of these differences. In
one case, the FAA found differences
within the same operator from one
series of airplane to another within the
same make and model. The operator’s
understanding of the data with respect
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to reverse thrust credit, and the
information conveyed to pilots, were
incorrect for both series of airplanes.

(6) Airplane flight manual (AFM)
landing performance data are
determined during flight-testing using
flight test and analysis criteria that are
not representative of everyday
operational practices. Landing distances
determined in compliance with 14 CFR
part 25, section 25.125 and published in
the FAA-approved airplane flight
manual (AFM) do not reflect operational
landing distances (Note: some
manufacturers provide factored landing
distance data that addresses operational
requirements.) Landing distances
determined during certification tests are
aimed at demonstrating the shortest
landing distances for a given airplane
weight with a test pilot at the controls
and are established with full awareness
that operational rules for normal
operations require additional factors to
be added for determining minimum
operational field lengths. Flight test and
data analysis techniques for determining
landing distances can result in the use
of high touchdown sink rates (as high as
8 feet per second) and approach angles
of -3.5 degrees to minimize the airborne
portion of the landing distance.
Maximum manual braking, initiated as
soon as possible after landing, is used in
order to minimize the braking portion of
the landing distance. Therefore, the
landing distances determined under
section 25.125 are shorter than the
landing distances achieved in normal
operations.

(7) Wet and contaminated runway
landing distance data are usually an
analytical computation using the dry,
smooth, hard surface runway data
collected during certification. Therefore,
the wet and contaminated runway data
may not represent performance that is
achieved in normal operations. This
lack of operational landing performance
repeatability from the flight test data,
along with many other variables
affecting landing distance, are taken into
consideration in the preflight landing
performance calculations by requiring a
significant safety margin in excess of the
certified (unfactored) landing distance
that would be required under those
conditions. However, the regulations do
not specify a particular safety margin for
a landing distance assessment at the
time of arrival. This safety margin has
been left largely to the operator and/or
the flightcrew to determine.

(8) Manufacturers do not provide
advisory landing distance information
in a standardized manner. However,
most turbojet manufacturers make
landing distance performance
information available for a range of

runway or braking action conditions
using various airplane deceleration
devices and settings under a variety of
meteorological conditions. This
information is made available in a wide
variety of informational documents,
dependent upon the manufacturer.

(9) Manufacturer-supplied landing
performance data for conditions worse
than a dry smooth runway is normally
an analytical computation based on the
dry runway landing performance data,
adjusted for a reduced airplane braking
coefficient of friction available for the
specific runway surface condition. Most
of the data for runways contaminated by
snow, slush, standing water, or ice were
developed to show compliance with
European Aviation Safety Agency and
Joint Aviation Authority airworthiness
certification and operating
requirements. The FAA considers the
data developed for showing compliance
with the European contaminated
runway certification and operating
requirements to be acceptable for
making landing distance assessments for
contaminated runways at the time of
arrival.

Guidance: Existing Requirements

A review of the current applicable
regulations indicates that the
regulations do not specify the type of
landing distance assessment that must
be performed at the time of arrival, but
operators are required to restrict or
suspend operations when conditions are
hazardous. Failure to ensure an
operation can be conducted safely may
be considered a careless or reckless
operation. The FAA considers it
necessary for operators to perform such
an assessment in order to ensure that
the flight can be safely com%leted.

Part 121, section 121.195(b), part 135,
section 135.385(b), and part 91, section
91.1037(b) and (c) require operators to
comply with certain landing distance
requirements at the time of takeoff. (Part
125, section 125.49 requires operators to
use airports that are adequate for the
proposed operation.) These
requirements limit the allowable takeoff
weight to that which would allow the
airplane to land within a specified
percentage of the landing distance
available on: (1) The most favorable
runway at the destination airport under
still air conditions; and (2) the most
suitable runway in the expected wind
conditions. Sections 121.195(d),
135.385(d), and 91.1037(e) further
require an additional 15% be added to
the required landing distance when the
runway is wet or slippery, unless a
shorter distance can be shown using
operational landing techniques on wet
runways. Although an airplane can be

legally dispatched under these
conditions, compliance with these
requirements alone does not ensure that
the airplane can land safely within the
distance available on the runway
actually used for landing in the
conditions that exist at the time of
arrival, particularly if the runway,
runway surface condition,
meteorological conditions, airplane
configuration, airplane weight, or use of
airplane ground deceleration devices is
different than that used in the preflight
calculation. Part 121, sections 121.533,
121.535, and 121.537, part 135, section
135.77, part 125, section 125.351, and
part 91, sections 91.3 and 91.1009 place
the responsibility for the safe operation
of the flight jointly with the operator,
pilot in command, and dispatcher as
appropriate to the type of operation
being conducted.

Sections 121.195(e) and 135.385(e),
allow an airplane to depart even when
it is unable to comply with the
conditions referred to in item (2) of the
paragraph above if an alternate airport is
specified where the airplane can comply
with conditions referred to in items (1)
and (2) of the paragraph above. This
provision implies that a landing
distance assessment is accomplished
before landing to determine if it is safe
to land at the destination, or if a
diversion to an alternate airport is
required.

Part 121, sections 121.601 and
121.603, require dispatchers to keep
pilots informed, or for pilots to stay
informed as applicable, of conditions,
such as airport and meteorological
conditions, that may affect the safety of
the flight. The operator and flightcrew
use this information in their safety of
flight decision making. Part 121,
sections 121.551, 121.553, and part 135,
section 135.69, require an operator, and/
or the pilot in command as applicable,
to restrict or suspend operations to an
airport if the conditions, including
airport or runway surface conditions,
are hazardous to safe operations. Part
125 section 125.371 prohibits a pilot in
command from continuing toward any
airport to which it was released unless
the flight can be completed safely. A
landing distance assessment must be
made under the conditions existing at
the time of arrival in order to support
a determination of whether conditions
exist that may affect the safety of the
flight and whether operations should be
restricted or suspended.

Runway surface conditions may be
reported using several types of
descriptive terms including: type and
depth of contamination, a reading from
a runway friction measuring device, an
airplane braking action report, or an
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airport vehicle braking condition report.
Unfortunately, joint industry and multi-
national government tests have not
established a reliable correlation
between runway friction under varying
conditions, type of runway
contaminants, braking action reports,
and airplane braking capability.
Extensive testing has been conducted in
an effort to find a direct correlation
between runway friction measurement
device readings and airplane braking
friction capability. However, these tests
have not produced conclusive results
that indicate a repeatable correlation
exists through the full spectrum of
runway contaminant conditions.
Therefore, operators and flightcrews
cannot base the calculation of landing
distance solely on runway friction meter
readings. Likewise, because pilot
braking action reports are subjective,
flightcrews must use sound judgment in

using them to predict the stopping
capability of their airplane. For
example, the pilots of two identical
aircraft landing in the same conditions,
on the same runway could give different
braking action reports. These differing
reports could be the result of differences
between the specific aircraft, aircraft
weight, pilot technique, pilot experience
in similar conditions, pilot total
experience, and pilot expectations.
Also, runway conditions can degrade or
improve significantly in very short
periods of time dependent on
precipitation, temperature, usage, and
runway treatment and could be
significantly different than indicated by
the last report. Flightcrews must
consider all available information,
including runway surface condition
reports, braking action reports, and
friction measurements.

Operators and pilots must use the
most adverse reliable braking action

report or the most adverse expected
conditions for the runway, or portion of
the runway, that will be used for
landing when assessing the required
landing distance prior to landing.
Operators and pilots must consider the
following factors in assessing the actual
landing distance: the age of the report,
meteorological conditions present since
the report was issued, type of airplane
or device used to obtain the report,
whether the runway surface was treated
since the report, and the methods used
for that treatment. Operators and pilots
are expected to use sound judgment in
determining the applicability of this
information to their airplane’s landing
performance.

The following table provides an
example of a correlation between
braking action reports and runway
surface conditions:

RELATIONSHIP BETWEEN BRAKING ACTION REPORTS AND RUNWAY SURFACE CONDITION (CONTAMINANT TYPE)

Dry

Braking Action (not reported)

Good

Fair/Medium

Poor Nil

Contaminant .................

Wet, Dry Snow

(< 20 mm). Snow.

Packed or Compacted

Wet Snow, Slush Stand- | Wet ice.

ing Water, Ice.

Relationship between braking action
reports and runway surface condition
(contaminant type)

Note: Under extremely cold temperatures,
these relationships may be less reliable and
braking capabilities may be better than
represented. This table does not include any
information pertaining to a runway that has
been chemically treated or where a runway
friction enhancing substance has been
applied.

Some advisory landing distance
information uses a standard air distance
of 1000 feet from 50 feet above the
runway threshold to the touchdown
point. A 1000 foot air distance is not
consistently achievable in normal
operations. Operators are expected to
apply adjustments to this air distance to
reflect their specific operations,
operational practices and experience.

To ensure that an acceptable landing
distance safety margin exists at the time
of arrival, the FAA, through Operation/
Management Specifications paragraph
C082, for turbojet operations, will
specify that at least at fifteen percent
safety margin be provided. This safety
margin represents the minimum
distance margin that must exist between
the expected actual landing distance at
the time of arrival and the landing
distance available, considering the
meteorological and runway surface
conditions, airplane configuration and

weight, and the intended use of airplane
ground deceleration devices. In other
words, the landing distance available of
the runway to be used for landing must
allow a full stop landing, in the actual
conditions and airplane configuration at
the time of landing, and at least an
additional fifteen percent safety margin.

New Requirements

The FAA will soon be issuing
mandatory OpSpec/MSpec C082,
“Landing Performance Assessments
After Dispatch” for all turbojet
operators. This OpSpec/MSpec will
allow operations based on provisions as
set forth in this notice. If not currently
in compliance, all turbojet operators
shall be brought into compliance with
this notice and the requirements of
OpSpec/MSpec C082 no later than
October 1, 2006. The FAA anticipates
that operators will be required to submit
their proposed procedures for
compliance with this notice and
OpSpec/MSpec to their POI no later
than September 1, 2006. When the
operator demonstrates the ability to
comply with the C082 authorization for
landing distance assessments, and has
complied with the training, and training
program requirements below, OpSpec/
MSpec C082 should be issued. OpSpec/
MSpec C082 will be available from the
FAA by June 30, 2006.

The FAA anticipates that operator
compliance with OpSpec/MSpec C082
could be accomplished by a variety of
methods and procedurally should be
accomplished by the method that best
suits the operator’s current procedures.
Under OpSpec/MSpec C082, the
operator’s procedures would need to be
approved by the Principal Operations
Inspector and, if an operations manual
is required for the operator, the
procedures would need to be clearly
articulated in the operations manual
system for effected personnel. The
following list of methods is not all
inclusive, or an endorsement of any
particular methods, but provided as
only some examples of methods of
compliance.

¢ Establishment of a minimum
runway length required under the worst
case meteorological and runway
conditions for operator’s total fleet or
fleet type that will provide runway
lengths that comply with this notice and
OpSpec/MSpec C082.

e The requirements of this paragraph
could be considered along with the
other applicable preflight landing
distance calculation requirements and
the takeoff weight adjusted to provide
for compliance at time of arrival under
the conditions and configurations
factored in the calculation. This
information could be provided to the
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flightcrew as part of the release/dispatch
documents.

e Tab or graphical data accounting for
the applicable variables provided to the
flightcrew and/or dispatcher as
appropriate to the operator’s
procedures.

¢ Electronic Flight Bag equipment
that has methods for accounting for the
appropriate variables.

Note: These are only some examples of
methods of compliance. There are many
others that would be acceptable as
determined through coordination between
the operator and the POI.

Requirements

No later than September 1, 2006,
turbojet operators will be required to
have procedures in place to ensure that
a full stop landing, with at least a 15%
safety margin beyond the actual landing
distance, can be made on the runway to
be used, in the conditions existing at the
time of arrival, and with the
deceleration means and airplane
configuration that will be used. This
assessment must take into account the
meteorological conditions affecting
landing performance (airport pressure
altitude, wind velocity, wind direction,
etc.), surface condition of the runway to
be used for landing, the approach speed,
airplane weight and configuration, and
planned use of airplane ground
deceleration devices. Turbojet operators

will be required to ensure that
flightcrews comply with the operator’s
approved procedures. In other words,
absent an emergency, after the
flightcrew makes this assessment using
the air carrier’s FAA-approved
procedures, if at least the 15% safety
margin is not available, the pilot may
not land the aircraft.

This assessment does not mean that a
specific calculation would be made
before every landing. In many cases, the
before takeoff criteria, with their large
safety margins, will be adequate to
ensure that there is sufficient landing
distance with at least a 15% safety
margin at the time of arrival. Only when
the conditions at the destination airport
deteriorate while en route (e.g., runway
surface condition, runway to be used,
winds, airplane landing weight/
configuration/speed/deceleration
devices) or the takeoff is conducted
under sections 121.195(e) or 135.385(e)
would a calculation or other method of
determining the actual landing distance
capability normally be needed. The
operator will need to develop
procedures to determine when such a
calculation or other method of
determining the expected actual landing
distance is necessary to ensure that at
least a 15% safety margin will exist at
the time of arrival.

Operators may require flight crews to
perform this assessment, or may
establish other procedures to conduct

this assessment. Whatever method(s) the
operator develops, their procedures
must account for all factors upon which
the preflight planning was based and
the actual conditions existing at time of
arrival.

The FAA expects that turbojet
operators will likely need to confirm
that the procedures and data used to
comply with paragraphs above for
actual landing performance assessments
yields results that are at least as
conservative as the manufacturer’s
approved or advisory information for
the associated conditions provided
therein.

Turbojet operators will be required to
have a safety margin of fifteen percent
added to the actual (unfactored) landing
distance and the resulting distance must
be within the landing distance available
of the runway used for landing. Note
that the FAA considers a 15% margin to
be the minimum acceptable safety
margin.

If contaminated runway landing
distance data are unavailable from the
manufacturer (or STC holder if there is
an STC that affects landing
performance), the following factors
should be applied to the pre-flight
planning (factored) dry runway landing
distances determined in accordance
with the applicable operating rule (e.g.,
sections 91.1037, 121.195(b) or
135.385(b):

Runway condition

Factor to apply to

Reported braking (factored) dry runway

Dry
Wet Runway, Dry Snow
Packed or Compacted Snow
Wet snow, slush, standing water, ice
Wet ice

action landing distance*
NONE ...ooveiiiiiiiees 0.8.
Good ............ 0.9.
Fair/Medium 1.2.
(200 T0] 1.6.
Nil s Landing prohibited.

*If unfactored dry runway landing distances are used, multiply these factors by 1.667.

Note: These factors assume that maximum
manual braking, autospoilers (if so
equipped), and reverse thrust will be used.
For operations without reverse thrust (or
without credit for the use of reverse thrust)
multiply these factors by 1.2.

The FAA anticipates that turbojet
operators will be required to accomplish
the landing distance assessment as close
to the time of arrival as practicable,
taking into account workload
considerations during critical phases of
flight, using the most up-to-date
information available at that time. The
most adverse braking condition, based
on reliable braking reports, runway
contaminant reports (or expected
runway conditions if no reports are
available) for the portion of the runway

that will be used for the landing must
be used in the actual landing
performance assessment. For example, if
the runway condition is reported as fair
to poor, or fair in the middle, but poor
at the ends, the runway condition must
be assumed to be poor for the
assessment of the actual landing
distance. (This example assumes the
entire runway will be used for the
landing). If conditions change between
the time that the assessment is made
and the time of landing, the flightcrew
must consider whether it would be safer
to continue the landing or reassess the
landing distance.

The operator’s flightcrew and
dispatcher training programs will need
to include elements that provide

knowledge in all aspects and
assumptions used in landing distance
performance determinations. This
training must emphasize the airplane
ground deceleration devices, settings,
and piloting methods (e.g., air distance)
used in determining landing distances
for each make, model, and series of
airplane. Elements such as braking
action reports, airplane configuration,
optimal stopping performance
techniques, stopping margin, and the
effects of excess speed, delays in
activating deceleration devices, and
other pilot performance techniques
must be covered. All dispatchers and
flightcrew members must be trained on
these elements prior to being issued
OpSpec/MSpec C082.
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Under OpSpec/MSpec C082, it is
likely that turbojet operators will also
need to have procedures for obtaining
optimal stopping performance on
contaminated runways included in
flight training programs. All flight
crewmembers must be made aware of
these procedures for the make/model/
series of airplane they operate prior to
being issued OpSpec/MSpec C082. In
addition, if not already included, these
procedures shall be incorporated into
each airplane or simulator training
curriculum for initial qualification on
the make/model/series airplane, or
differences training as appropriate. All
flight crewmembers must have hands-on
training and validate proficiency in
these procedures during their next flight
training event, unless previously
demonstrated with their current
employer in that make/model/series of
airplane.

Issued in Washington, DC, on June 1, 2006.
James J. Ballough,
Director, Flight Standards Service.
[FR Doc. 06-5196 Filed 6—-6—06; 8:45 am|
BILLING CODE 4910-13-P

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Chapter Il

Fiscal Year 2006 Program for
Systematic Review of Commission
Regulations; Request for Comments
and Information

AGENCY: Consumer Product Safety
Commission.

ACTION: Notice of systematic review of
current regulations.

SUMMARY: The Consumer Product Safety
Commission (CPSC or Commission)
announces its fiscal year 2006 program
for systematic review of its current
substantive regulations to ensure, to the
maximum practical extent, consistency
among them and with respect to
accomplishing program goals. In fiscal
year 2006, the following three
regulations will be evaluated: Safety
standard for matchbooks, 16 CFR part
1202; toy rattles, 16 CFR part
1500.18(a)(1); and baby bouncers,
walker-jumpers, and baby walkers, 16
CFR part 1500.18(a)(6).

The primary purpose of the review is
to assess the degree to which the
regulations under review remain
consistent with the Commission’s
program policies. In addition, each
regulation will be examined with
respect to the extent that it is current
and relevant to CPSC program goals.
Attention will also be given to whether

the regulations can be streamlined, if
possible, to minimize regulatory
burdens, especially on small entities. To
the degree consistent with other
Commission priorities and subject to the
availability of personnel and fiscal
resources, specific regulatory or other
projects may be undertaken in response
to the results of the review.

The Commission solicits written
comments from interested persons
concerning the designated regulations’
currentness and consistency with
Commission policies and goals, and
suggestions for streamlining where
appropriate. In so doing, commenters
are requested to specifically address
how their suggestions for change could
be accomplished within the statutory
frameworks for Commission action
under the Consumer Product Safety Act
(CPSA), 15 U.S.C. 2051-2084, and the
Federal Hazardous Substances Act
(FHSA), 15 U.S.C. 1261-1278.

DATE: Comments and submissions in
response to this notice must be received
by August 7, 2006.

ADDRESSES: Comments and other
submissions should be captioned
“Fiscal Year 2006 Regulatory Review
Project” and be submitted by e-mail to
cpsc-o0s@cpsc.gov or by facsimile to
(301) 504—0127. Comments may also be
submitted by mail or delivered to the
Office of the Secretary, Consumer
Product Safety Commission, Room 502,
4330 East-West Highway, Bethesda,
Maryland 20814.

FOR FURTHER INFORMATION CONTACT:
Linda Edwards, Office of Hazard
Identification and Reduction, U.S.
Consumer Product Safety Commission,
4330 East-West Highway, Bethesda,
Maryland 20814; telephone (301) 504—
7535; e-mail eedwards@cpsc.gov.
SUPPLEMENTARY INFORMATION:

A. The Review Program

The President’s Office of Management
and Budget has designed the Program
Assessment Rating Tool (PART) to
provide a consistent approach to rating
programs across the Federal
government. A description of the PART
process and associated program
evaluation materials is available online
at: http://www.whitehouse.gov/omb/
budintegration/part_assessing
2004.html.

Based on an evaluation of the
Commission’s regulatory programs
using the PART, the recommendation
was made that CPSC develop a plan to
systematically review its current
regulations to ensure consistency among
them in accomplishing program goals.
In FY 2004, the Commission conducted
a pilot review program as the initial step

in implementing that recommendation.
The notice announcing the pilot
program appeared in the Federal
Register on January 28, 2004. 69 FR
4095. Based on the success of the pilot
program, the Commission announced
the continuation of the program for
subsequent fiscal years.

B. The Regulations Undergoing Review

A summary of each of the regulations
being reviewed in fiscal year 2006 is
provided below. The full text of the
regulations may be accessed at: http://
www.access.gpo.gov/nara/cfr/
waisidx_03/16cfrv2_03.html.

1. Safety Standard for Matchbooks

The safety standard for matchbooks
appears at 16 CFR part 1202. The
standard prescribes the safety
requirements, including labeling
requirements, for matchbooks. It applies
to all matchbooks manufactured in or
imported into the United States and is
intended to address certain burn and
eye injuries.

2. Toy Rattles

The standard for toy rattles appears at
16 CFR part 1500.18(a)(1). It applies to
toy rattles containing, either internally
or externally, rigid wires, sharp
protrusions, or loose small objects that
have the potential for causing
lacerations, puncture wound injury,
aspiration, ingestion, or other injury.
Such toy rattles are included as banned
toys and other banned articles intended
for use by children.

3. Baby Bouncers, Walker-Jumpers, or
Baby Walkers

The standard for baby bouncers,
walker-jumpers, and baby-walkers
appears at 16 CFR part 1500.18(a)(6).
The standard applies to any article
known as a “baby bouncer,” walker-
jumper,” or “‘baby walker,” and any
other similar article which is intended
to support very young children while
sitting, walking, bouncing, jumping,
and/or reclining, and which because of
its design has any exposed parts capable
of causing amputation, crushing,
lacerations, fractures, hematomas,
bruises, or other injuries to fingers, toes,
or other parts of the anatomy of young
children. Such articles are included as
banned toys and other banned articles
intended for use by children.

C. Solicitation of Comments and
Information

The Commission invites interested
persons to submit comments on each of
the regulations being reviewed in the
fiscal year 2006 program. In particular,
commenters are asked to address:



Federal Register/Vol. 71, No. 109/ Wednesday, June 7, 2006 /Proposed Rules

32883

1. Whether the regulation is
consistent with CPSC program goals.

2. Whether the regulation is
consistent with other CPSC regulations.
3. Whether the regulation is current
with respect to technology, economic, or
market conditions, and other mandatory

or voluntary standards.

4. Whether the regulation can be
streamlined to minimize regulatory
burdens, particularly any such burdens
on small entities.

For each regulation being reviewed,
please provide any specific
recommendations for change(s), if
viewed as necessary, a justification for
the recommended change(s), and, with
respect to each suggested change, a
statement of the way in which the
change can be accomplished within the
statutory framework of the CPSA,
FHSA, FFA, or PPPA, as applicable.

Comments and other submissions
should be captioned “Fiscal Year 2006
Regulatory Review Project” and e-
mailed to cpsc-os@cpsc.gov or faxed to
(301) 504—0127. Comments or other
submissions may also be mailed or
delivered to the Office of the Secretary,
Consumer Product Safety Commission,
Room 502, 4330 East-West Highway,
Bethesda, Maryland 20814. All
comments and other submissions must
be received by August 7, 2006.

Dated: May 31, 2006.
Todd A. Stevenson,

Secretary, Consumer Product Safety
Commission.

[FR Doc. E6—-8763 Filed 6—6—06; 8:45 am]
BILLING CODE 6355-01—P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD08—06-005]
RIN 1625-AA09

Drawbridge Operation Regulations;
Arkansas Waterway, AR

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard is proposing
to change the operational language
concerning the Rob Roy Drawbridge
across the Arkansas Waterway at Mile
67.4 at Pine Bluff, Arkansas, the Baring
Cross Railroad Drawbridge across the
Arkansas Waterway at Mile 119.6 at
Little Rock, Arkansas, and the Van
Buren Railroad Drawbridge across the
Arkansas Waterway at Mile 300.8 at Van
Buren, Arkansas, to reflect the actual

procedures currently being followed.
The Coast Guard is also proposing to
remove the regulations governing the
following three bridges because they are
locked in the open-to-navigation
position and are no longer considered to
be drawbridges: Missouri Pacific
Railroad Drawbridge (Benzal Railroad
Drawbridge) across the Arkansas
Waterway at Mile 7.6 at Benzal,
Arkansas, the Rock Island Railroad
Drawbridge across the Arkansas
Waterway at Mile 118.2 at Little Rock,
Arkansas, and the Junction Railroad
Drawbridge across the Arkansas
Waterway at Mile 118.7 at Little Rock,
Arkansas. These revisions will make the
regulations concerning the Arkansas
River clearer, thus the mariners
transiting the river will be able to transit
the river with greater ease.

DATES: Comments and related material
must reach the Coast Guard on or before
August 7, 2006.

ADDRESSES: You may mail comments
and related material to Commander,
Eighth Coast Guard District, Bridge
Branch, 1222 Spruce Street, St. Louis,
MO 63103-2832. Commander (dwb)
maintains the public docket for this
rulemaking. Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, will
become part of this docket and will be
available for inspection or copying at
room 2.107f in the Robert A. Young
Federal Building, Eighth Coast Guard
District, between 8 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Roger K. Wiebusch, Bridge
Administrator, (314) 539-3900,
extension 2378.

SUPPLEMENTARY INFORMATION:
Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking [CGD08-06-005],
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 8% by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to the Eighth
Coast Guard District, Bridge Branch, at
the address under ADDRESSES explaining
why one would be beneficial. If we
determine that a meeting would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

The Arkansas Waterway is a part of
the McClellan-Kerr Arkansas River
Navigation System. The System rises in
the vicinity of Catoosa, Oklahoma, and
embraces improved natural waterways
and a canal to empty into the
Mississippi River in southeast Arkansas.
The Arkansas Waterway Drawbridge
Operation Regulations contained in
§117.123(a), state that the Cotton Belt
Railroad (Rob Roy) Bridge, mile 67.4,
requires the use of ship’s horns and
flashing lights on the bridge to
communicate between mariners
requesting openings and railroad
dispatchers remotely operating the
bridge. Although not stated in
§117.123(a), records indicate that the
method of communication outlined in
§117.123(a) was to be used by mariners
and the remote bridge operator as a
back-up means of communications. The
Coast Guard, however, has determined
that the primary method of
communications outlined in
§117.123(a) has not been used during
the past 20 years. It is doubtful that the
system of horns and flashing lights was
ever used. Instead, mariners and remote
bridge operators have communicated via
VHF-FM radiotelephone for opening
the Rob Roy Drawbridge. The Coast
Guard also determined that editorial
changes were needed to correct
inaccuracies in the specific
requirements for the Baring Cross
Railroad Drawbridge and the Van Buren
Railroad Drawbridge. Three bridges on
the Arkansas Waterway: The Missouri
Pacific Railroad Drawbridge (Benzal
Railroad Drawbridge) at mile 7.6, the
Rock Island Railroad Drawbridge at Mile
118.2, and the Junction Railroad
Drawbridge at Mile 118.7, have all been
removed from rail service. Meetings
with the owners indicate that all three
bridges have been permanently locked
in the open-to-navigation position and
that there are plans to convert them into
fixed pedestrian bridges in the future.
Therefore, they are considered fixed
bridges and should not be included in
the drawbridge regulations section of
the CFR. Section (a) of §117.139
references the § 117.123 cite for the
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Missouri Pacific Railroad Drawbridge
(Benzal Railroad Drawbridge), mile 7.6,
so section (a) also requires removal from
the regulations. Therefore, sections (b)
and (c) of § 117.139 will need to be re-
alphabetized.

Discussion of Proposed Rule

The proposed changes to § 117.123
and §117.139 will correct inaccuracies
as follows: (a) A complete rewrite of
§117.123(a) to show the proper
operating procedures for the Rob Roy
Bridge; (b) A deletion of two bridges
(Rock Island Railroad Drawbridge and
the Junction Railroad Drawbridge) from
§117.123(b) that are no longer
drawbridges and a rewrite of this
section to accurately reflect the remote
operation of the remaining bridge, the
Baring Cross Railroad Bridge; (c) Delete
the Missouri Pacific Railroad
Drawbridge (Benzal Railroad
Drawbridge) from § 117.123(c) as it is no
longer a drawbridge and make minor
edits to § 117.123(c) for the Van Buren
Railroad Drawbridge to make it
consistent with the other drawbridges
found in §117.123; and (d) Remove
§117.139(a) in its entirety as it is no
longer applicable because the subject
bridge is no longer a drawbridge.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security.

The Coast Guard expects that these
changes will have a minimal economic
impact on commercial traffic operating
on the Arkansas Waterway. The
procedures are already in place at the
three active drawbridges, the other three
drawbridges have been locked in the
open-to-navigation position, and the
changes to the CFR documents the
procedures.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.
This proposed rule is neutral to all
business entities since it affects only
how the vessel operators request bridge
openings.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they could better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Mr. Roger K.
Wiebusch, Bridge Administrator, Eighth
Coast Guard District, Bridge Branch, at
(314) 539-3900, extension 2378.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for
Federalism under Executive Order
13132, Federalism, if it has a substantial
direct effect on State or local
governments and would either preempt
State law or impose a substantial direct
cost of compliance on them. We have
analyzed this proposed rule under that
Order and have determined that it does
not have implications for Federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule will not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not affect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
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standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore this
rule is categorically excluded under
figure 2—1, paragraph 32(e) of the
Instruction from further environmental
documentation. Paragraph 32(e)
excludes the promulgation of operating
regulations or procedures for
drawbridges from the environmental
documentation requirements of the
National Environmental Policy Act
(NEPA). Since this proposed regulation
would alter the normal operating
conditions of the drawbridge, it falls
within this exclusion. A “Categorical
Exclusion Determination” is available in
the docket for inspection or copying
where indicated under ADDRESSES.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; Department of
Homeland Security Delegation No. 0170.1; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Public Law 102-587,
106 Stat. 5039.

2. Replace the current § 117.123 in

full with an amended §117.123 as
follows:

§117.123 Arkansas Waterway—Automated
Railroad Bridges.

(a) Across the Arkansas Waterway, the
draw of the Rob Roy Drawbridge, mile
67.4 at Pine Bluff, Arkansas, is

maintained in the closed position and is
remotely operated. Any vessel requiring
an opening of the draw shall establish
contact by radiotelephone with the
remote drawbridge operator on VHF-
FM Channel 12 in Omaha, Nebraska.
The remote drawbridge operator will
advise the vessel whether the bridge can
be immediately opened and maintain
constant contact with the vessel until
the span has opened and the vessel
passage has been completed. The bridge
is equipped with a Photoelectric Boat
Detection System to prevent the span
from lowering if there is an obstruction
under the span. If the drawbridge
cannot be opened immediately, the
remote drawbridge operator shall notify
the calling vessel and provide an
estimated time for opening.

(b) Across the Arkansas Waterway,
the draw of the Baring Cross Railroad
Drawbridge, mile 119.6 at Little Rock,
Arkansas, is maintained in the closed
position and is remotely operated. Use
the following procedures to request an
opening of this bridge when necessary
for transit:

(1) Normal Flow Procedures. Any
vessel which requires an opening of the
draw of this bridge shall establish
contact by radiotelephone with the
remote drawbridge operator on VHF-
FM Channel 13 in North Little Rock,
Arkansas. The remote drawbridge
operator will advise the vessel whether
the requested span can be immediately
opened and maintain constant contact
with the vessel until the requested span
has opened and the vessel passage has
been completed. If the drawbridge
cannot be opened immediately, the
remote drawbridge operator will notify
the calling vessel and provide an
estimated time for a drawbridge
opening.

(2) High Velocity Flow Procedures.
The area from mile 118.2 to mile 125.4
is a regulated navigation area (RNA) as
described in § 165.817. During periods
of high velocity flow, which is defined
as a flow rate of 70,000 cubic feet per
second or greater at the Murray Lock
and Dam, mile 125.4, downbound
vessels which require that the draw of
this bridge be opened for unimpeded
passage shall contact the remote
drawbridge operator on VHF-FM
Channel 13 either before departing
Murray Lock and Dam, or before
departing the mooring cells at Mile
121.5 to ensure that the Baring Cross
Railroad Drawbridge is opened. The
remote drawbridge operator shall
immediately respond to the vessel’s call,
ensure that the drawbridge is open for
passage, and ensure that it remains in
the open position until the downbound
vessel has passed through. If it cannot

be opened immediately for unimpeded
passage in accordance with § 163.203,
the remote drawbridge operator will
immediately notify the downbound
vessel and provide an estimated time for
a drawbridge opening. Upbound vessels
shall request openings in accordance
with the normal flow procedures as set
forth above. The remote drawbridge
operator shall keep all approaching
vessels informed of the position of the
drawbridge span.

(c) Across the Arkansas Waterway, the
draw of the Van Buren Railroad
Drawbridge, mile 300.8 at Van Buren,
Arkansas, is maintained in the open
position except as follows:

(1) When a train approaches the
bridge, amber lights attached to the
bridge begin to flash and an audible
signal on the bridge sounds. At the end
of 10 minutes, the amber light continues
to flash; however, the audible signal
stops and the draw lowers and locks if
the photoelectric boat detection system
detects no obstruction under the span.
If there is an obstruction, the draw
opens to its full height until obstruction
is cleared.

(2) After the train clears the bridge,
the draw opens to its full height, the
amber flashing light stops, and the mid
channel lights change from red to green,
indicating the navigation channel is
open for the passage of vessels.

§117.139 [Amended]

3.In §117.139(a) remove paragraph
(a) and redesignate paragraphs (b) and
(c) as paragraphs (a) and (b),
respectively.

Dated: May 16, 2006.
Ronald W. Branch,

Captain, U.S. Coast Guard, Commander,
Eighth Coast Guard District, Acting.

[FR Doc. E6-8847 Filed 6—6—-06; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 60
[EPA-HQ-OAR-2003-0199; FRL-8180-8]
RIN 2060-AL98

Alternative Work Practice To Detect
Leaks From Equipment

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule; reopening of
public comment period.

SUMMARY: EPA is announcing that the
comment period on the proposed rule
amendment for numerous EPA air
pollution standards which require
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specific work practices for equipment
leak detection and repair (LDAR),
published on April 6, 2006 (70 FR
17401) is being extended until July 5,
2006.

DATES: The comment period has been
extended from June 5, 2006 to on or
before July 5, 2006.

ADDRESSES: Comments. Submit your
comments, identified by Docket ID No.
EPA-HQ-OAR-2003-0199, by one of
the following methods:

e http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

e E-mail: a-and-r-docket@epa.gov,
Attention Docket ID No. EPA-HQ-
OAR-2003-0199.

e Fax:(202) 566—1741, Attention
Docket ID No. EPA-HQ-OAR-2003—
0199.

e Mail: U.S. Postal Service, send
comments to: EPA Docket Center
(6102T), Attention Docket ID No. EPA—
HQ-OAR-2003-0199, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460. Please include a
total of two copies.

e Hand Delivery: In person or by
courier, deliver comments to: EPA
Docket Center (6102T), Attention Docket
ID No. EPA-HQ-OAR-2003-0199, 1301
Constitution Avenue, NW., Room B—
102, Washington, DC 20004. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.
Please include a total of two copies.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-OAR-2003—
0199. EPA’s policy is that all comments
received will be included in the public
docket without change and may be

made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. Send or
deliver information identified as CBI to
only the following address: Mr. Roberto
Morales, OAQPS Document Control
Officer, EPA (C404-02), Attention
Docket ID No. EPA-HQ-OAR-2003—
0199, Research Triangle Park, NC 27711.
Clearly mark the part or all of the
information that you claim to be CBI.
The http://www.regulations.gov Web
site is an ‘‘anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an e-mail
comment directly to EPA without going
through http://www.regulations.gov,
your e-mail address will be
automatically captured and included as
part of the comment that is placed in the
public docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses. For additional information

about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the EPA Docket Center, Docket ID No.
EPA-HQ-OAR-2003-0199, EPA West
Building, Room B-102, 1301
Constitution Ave., NW., Washington,
DC. The EPA Docket Center Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the EPA Docket Center is
(202) 566—1742. A reasonable fee may
be charged for copying docket materials.

FOR FURTHER INFORMATION CONTACT: Mr.
David Markwordt, EPA, Office of Air
Quality Planning and Standards, Sector
Policies and Programs Division,
Coatings and Chemicals Group,
Research Triangle Park, NC 27711;
telephone number (919) 541-0837;
facsimile number (919) 541-0246; e-
mail address markwordt.david@epa.gov.

SUPPLEMENTARY INFORMATION:

Regulated Entities. The regulated
categories and entities affected by the
proposed rule amendment include, but
are not limited to:

Category

NAICS *

Examples of regulated entities

Industry

325
324

Chemical manufacturers.

Petroleum refineries and manufacturers of coal products.

*North American Information Classification System.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by the national emission
standards. To determine whether your
facility would be affected by the
national emission standards, you should
examine the applicability criteria in 40
CFR parts 60, 61, 63, and 65, including,
but not limited to: part 60, subparts A,
Kb, VV, XX, DDD, GGG, KKK, QQQ, and
WWW; part 61, subparts F, L, V, BB,
and FF; part 63, subparts G, H, L R, S,
U, Y, CC, DD, EE, GG, HH, OO, PP, QQ,
SS, TT, UU, VV, YY, GGG, HHH, IIL, JJ],
MMM, 00O, VVV, FFFF, and GGGGG;

and part 65, subparts A, F, and G. If you
have any questions regarding the
applicability of the national emission
standards to a particular entity, consult
the person listed in the preceding FOR
FURTHER INFORMATION CONTACT section.

Submitting CBI: Do not submit
information which you claim to be CBI
to EPA through http://
www.regulations.gov or e-mail. Clearly
mark the part or all of the information
that you claim to be CBI. For CBI
information submitted on a disk or CD
ROM that you mail to EPA, mark the
outside of the disk or CD ROM as CBI
and then identify electronically within

the disk or CD ROM the specific
information that is claimed as CBI. In
addition to one complete version of the
comment that includes information
claimed as CBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket.
Information marked as CBI will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

Worldwide Web (WWW). In addition
to being available in the docket, an
electronic copy of this notice is also
available on the WWW. Following the
Administrator’s signature, a copy of the
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proposed rule will be posted on EPA’s
Technology Transfer Network (TTN)
policy and guidance page for newly
proposed or promulgated rules at
http://www.epa.gov/ttn/oarpg. The TTN
provides information and technology
exchange in various areas of air
pollution control.

Comment Period

We received a request to extend the
public comment period to July 5, 2006.
We agreed to this request, therefore the
public comment period will now end on
July 5, 2006, rather than June 5, 2006.

How Can I Get Copies of the Proposed
Amendments and Other Related
Information?

EPA has established the official
public docket for the proposed
rulemaking under docket ID No. EPA—
HQ-OAR-2003-0199. Information on
how to access the docket is presented
above in the ADDRESSES section.

Dated: June 1, 2006.
William L. Wehrum,

Acting Assistant Administrator for Air and
Radiation.

[FR Doc. E6-8813 Filed 6—6—06; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 122
[EPA-HQ-OW-2006—-0141; FRL-8180-7]
RIN 2040-AE86

National Pollutant Discharge
Elimination System (NPDES) Water
Transfers Proposed Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing an
amendment to its Clean Water Act
(CWA) regulations to expressly exclude
water transfers from regulation under
the National Pollutant Discharge
Elimination System (NPDES) permitting
program. The proposed rule would
define water transfers as an activity that
conveys waters of the United States to
another water of the United States
without subjecting the water to
intervening industrial, municipal, or
commercial use. This proposed rule
focuses exclusively on water transfers
and is not relevant to whether any other
activity is subject to the CWA
permitting requirement.

DATES: Comments must be received on
or before July 24, 2006.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OW-2006-0141 by one of the following
methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments. EPA prefers to receive
comments submitted electronically.

(2) E-mail: ow-docket@epa.gov,
Attention Docket ID No. EPA-HQ-OW-
2006-0141.

(3) Mail: Send the original and three
copies of your comments to: Water
Docket, Environmental Protection
Agency, Mailcode 4203M, 1200
Pennsylvania Ave., NW., Washington,
DC 20460, Attention Docket ID No.
EPA-HQ-OW-2006-0141.

(4) Hand Delivery: Deliver your
comments to: EPA Docket Center, EPA
West, Room B102, 1301 Constitution
Avenue, NW., Washington, DC,
Attention Docket ID No. EPA-HQ-OW-
2006—0141. Such deliveries are only
accepted during the Docket’s normal
hours of operation and special
arrangements should be made.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-OW-2006—
0141. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information

whose disclosure is restricted by statute.

Do not submit information that you
consider to be GBI or otherwise
protected through regulations.gov or e-
mail. The federal regulations.gov Web
sites are “‘anonymous access’ systems,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an e-mail
comment directly to EPA without going
through regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the Regulations index at
http://www.regulations.gov/. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically at http://
www.regulations.gov or in hard copy at
the Water Docket in the EPA Docket
Center, EPA West, Room B102, 1301
Constitution Ave., NW., Washington,
DC. The Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the Water
Docket is (202) 566—2426.

FOR FURTHER INFORMATION CONTACT: For
additional information contact Jeremy
Arling, Water Permits Division, Office of
Wastewater Management (4203M),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460; telephone number: 202-564—
2218, e-mail address:
arling.jeremy@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information
A. Does This Action Apply to Me?
B. What Should I Consider as I Prepare My
Comments for EPA?
II. Background
III. Rationale
A. Statutory Language and Structure
B. Legislative History
C. Conclusion
IV. Scope of This Proposed Rule
V. Designation Authority
VI. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act
D. Unfunded Mandates Reform Act
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments
G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks
H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use
I. National Technology Transfer and
Advancement Act

1. General Information

A. Does This Action Apply to Me?

This action applies to those involved
in the transfer of waters of the United
States. The following table provides a



32888

Federal Register/Vol. 71, No. 109/ Wednesday, June 7, 2006 /Proposed Rules

list of standard industrial codes for

operations covered under this revised
rule.

TABLE 1.—ENTITIES POTENTIALLY REGULATED BY THIS RULE

Category

NAICS

Examples of potentially affected entities

Resource management parties (in-
cludes state departments of fish
and wildlife, state departments of
pesticide regulation, state envi-
ronmental agencies, and univer-
sities).

Water

Public Water Supply ......ccccocvvrveees

924110 Administration of Air and

Waste Management Programs.

924120 Administration of Con-
servation Programs.

237110 Water and Sewer Line
and Related Structures Con-
struction.

237990 Other Heavy and Civil
Engineering Construction.

221310 Water Supply

Resource and Solid

construction

uses.

Government establishments primarily engaged in the administration,
regulation, and enforcement of water resource programs; the ad-
ministration and regulation of water pollution control and prevention
programs; the administration and regulation of flood control pro-
grams; the administration and regulation of drainage development
and water resource consumption programs; and coordination of
these activities at intergovernmental levels.

Government establishments primarily engaged in the administration,
regulation, supervision and control of land use, including rec-
reational areas; conservation and preservation of natural re-
sources; erosion control; geological survey program administration;
weather forecasting program administration; and the administration
and protection of publicly and privately owned forest lands. Gov-
ernment establishments responsible for planning, management,
regulation and conservation of game, fish, and wildlife populations,
including wildlife management areas and field stations; and other
administrative matters relating to the protection of fish, game, and
wildlife are included in this industry.

This category includes entities primarily engaged in the construction
of water and sewer lines, mains, pumping stations, treatment
plants and storage tanks.

This category includes dam Construction and management, flood
control structure construction, drainage canal and ditch construc-
tion, flood control project construction, and spillway, floodwater,

This category includes entities engaged in operating water treatment
plants and/or operating water supply systems. The water supply
system may include pumping stations, aqueducts, and/or distribu-
tion mains. The water may be used for drinking, irrigation, or other

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that EPA is now
aware could potentially be affected by
this action. Other types of entities not
listed in the table could also be
regulated. EPA welcomes comment
identifying those other entities. If you
have questions regarding the
applicability of this action to a
particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

B. What Should I Consider as I Prepare
My Comments for EPA?

1. Submitting Confidential Business
Information. Do not submit this
information to EPA through
regulations.gov or e-mail. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD ROM that
you mail to EPA, mark the outside of the
disk or CD ROM as CBI and then
identify electronically within the disk or
CD ROM the specific information that is
claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a

copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:

i. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

ii. Follow directions—The Agency
may ask you to respond to specific
questions or organize comments by
referencing a Code of Federal
Regulations (CFR) part or section
number.

iii. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

iv. Describe any assumptions and
provide any technical information and/
or data that you used.

v. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

vi. Provide specitfic examples to
illustrate your concerns, and suggest
alternatives.

vii. Explain your views as clearly as
possible.

viii. Make sure to submit your
comments by the comment period
deadline identified.

II. Background

Water transfers occur routinely and in
many different contexts across the
United States. Typically, water transfers
route water through tunnels, channels,
and/or natural stream water features,
and either pump or passively direct it
for uses such as providing public water
supply, irrigation, power generation,
flood control, and environmental
restoration. Water transfers can be
relatively simple, moving a small
quantity of water a short distance on the
same stream, or very complex,
transporting substantial quantities of
water over long distances, across both
state and basin boundaries. There are
thousands of water transfers currently in
place in the United States, including 16
major diversion projects in the western
States alone. Examples include the
Colorado-Big Thompson Project in
Colorado and the Central Valley Project
in California.

Water transfers are administered by
various federal, State, and local agencies
and other entities. The Bureau of
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Reclamation administers significant
transfers in western States to provide
approximately 140,000 farmers with
irrigation water. With the use of water
transfers, the Army Corps of Engineers
keeps thousands of acres of agricultural
and urban land in southern Florida from
flooding in former areas of Everglades
wetlands. Many large cities in the west
and the east would not have adequate
sources of water for their citizens were
it not for the continuous redirection of
water from outside basins. For example,
both the cities of New York and Los
Angeles are dependent on water
transfers from distant watersheds to
meet their municipal demand. In short,
numerous States, localities, and
residents are dependent upon water
transfers, and these transfers are an
integral component of U.S.
infrastructure.

Although there have been a few
isolated instances where entities
responsible for water transfers have
been issued NPDES permits, EPA is
aware of only one State that has a
practice of issuing NPDES permits for
water transfers.? Water transfers are not
generally subject to section 402 of the
Clean Water Act. However, the Act
reserves the ability of States to regulate
water transfers under State law and this
proposed rulemaking does not affect
this state prerogative. See CWA section
510.

The question of whether or not an
NPDES permit is required for water
transfers has arisen because activities
that result in the movement of waters of
the U.S., such as trans-basin transfers of
water to serve municipal, agricultural,
and commercial needs, can also move
pollutants from one waterbody (donor
water) to another (receiving water). The
Supreme Court recently discussed this
issue in South Fla. Water Mgmt. Dist. v.
Miccosukee Tribe of Indians, 541 U.S.
95 (2004), leaving the matter
unresolved. In this case, the Supreme
Court vacated a decision by the 11th
Circuit, which had held that a Clean
Water Act permit was required for
transferring water from one navigable
water into another, a Water
Conservation Area in the Florida
Everglades. The Court remanded the
case for further fact-finding as to
whether the two waters in question

1For instance, courts required NPDES permits for
water transfers associated with the expansion of a
ski resort and the supply of drinking water. See
Dubois v. United States Dept. of Ag., 103 F.3d 1273
(1st Cir 1996) and Catskill Mountains Chapter of
Trout Unlimited, Inc. v. City of New York, 273 F.3d
481 (2nd Cir 2001). Pennsylvania began issuing
permits for water transfers in 1986, in response to
a State court decision mandating the issuance of
such permits. DELAWARE Unlimited v. DER, 508
A.2d 348 (Pa. Cmwlth, 1986).

were “‘meaningfully distinct.” If they
were not, no permit would be required.
The Court declined to address legal
arguments made by the parties because
the arguments had not been raised in
the lower court proceedings. The Court
noted that EPA had not spoken to these
legal issues in an administrative
document. 541 U.S. at 107.

On August 5, 2005, EPA issued a legal
memorandum entitled “Agency
Interpretation on Applicability of
Section 402 of the Clean Water Act to
Water Transfers.” (interpretive
memorandum) The precise legal
question addressed in the interpretive
memorandum was whether the
movement of pollutants from one water
of the U.S. to another by a water transfer
is the “addition” of a pollutant
potentially subjecting the activity to the
permitting requirement under section
402 of the Act. Based on the statute as
a whole and consistent with the
Agency’s longstanding practice, the
interpretive memorandum concluded
that Congress intended for water
transfers to be subject to oversight by
water resource management agencies
and State non-NPDES authorities, rather
than the permitting program under
section 402 of the CWA.

Today, EPA is proposing an
amendment to its Clean Water Act
(CWA) regulations to expressly exclude
water transfers from regulation under
section 402 of the CWA. The proposed
rule would define water transfers as an
activity that conveys waters of the
United States to another water of the
United States without subjecting the
water to intervening industrial,
municipal, or commercial use. This
proposed rule focuses exclusively on
water transfers and is not relevant to
whether any other activity is subject to
the CWA permitting requirement.

This proposed rule is organized as
follows. Section III discusses the
rationale for this exclusion, based on the
language, structure, and legislative
history of the Clean Water Act; section
IV describes the scope of this proposed
rule; and section V describes
“designation authority’’ as an additional
element that the Agency chose not to
propose but for which the Agency is
interested in receiving public comment.

III. Rationale

As stated in EPA’s August 5th
interpretive memorandum (available at
Docket No. EPA-HQ-OW-2006—0141),
based on the CWA as a whole, the
Agency concludes that Congress
intended to leave the oversight of water
transfers to authorities other than the
NPDES program. This proposed rule is
based on the legal analysis contained in

the interpretive memorandum and
explained below.

Statutory construction principles
instruct that the Clean Water Act should
be interpreted by analyzing the statute
as a whole. United States v. Boisdore’s
Heirs, 49 U.S. 113, 122 (1850). The
Supreme Court has long explained ““in
expounding a statute, we must not be
guided by a single sentence or member
of a sentence, but look to the provisions
of the whole law, and its object and
policy.” Id. See also, Gustafond v.
Alloyd Co., Inc., 513 U.S. 561, 570
(1995), Smith v. United States, 508 U.S.
223, 233 (1993), United States Nat’l
Bank of Or. v. Independent Ins. Agents
of Am., Inc., 508 U.S. 439, 455 (1993).
In general, the “whole statute”
interpretation analysis means that “a
statute is passed as a whole and not in
parts or sections and is animated by one
general purpose and intent.
Consequently, each part or section
should be construed in connection with
every other part or section so as to
produce a harmonious whole.” Norman
J. Singer, Statutes and Statutory
Construction vol. 2A § 46:05, 154 (6th
ed., West Group 2000). As the Second
Circuit has explained with regard to the
CWA:

Although the canons of statutory
interpretation provide a court with numerous
avenues for supplementing and narrowing
the possible meaning of ambiguous text, most
helpful to our interpretation of the CWA in
this case are two rules. First, when
determining which reasonable meaning
should prevail, the text should be placed in
the context of the entire statutory structure
[quoting United States v. Dauray, 215 F.3d
257, 262 (2d Cir. 2000)]. Second, ‘absurd
results are to be avoided and internal
inconsistencies in the statute must be dealt
with.” United States v. Turkette, 452 U.S.
576, 580 (1981).

Natural Res. Def. Council v. Muszynski,
268 F.3d 91, 98 (2d Cir. 2001). See also,
Singer, vol. 3B § 77:4, at 256—258.

A holistic approach is needed here in
particular because the heart of this
matter is the balance Congress created
between federal and State oversight of
activities affecting the nation’s waters.
The purpose of the CWA is to protect
water quality. Congress nonetheless
recognized that programs already
existed at the State and local levels for
managing water quantity, and it
recognized the delicate relationship
between the CWA and State and local
programs. Looking at the statute as a
whole is necessary to ensure that the
analysis here is consonant with
Congress’ overall policies and objectives
in the management and regulation of the
nation’s water resources.
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The analysis below addresses in turn
the statutory language and structure and
the legislative history.

A. Statutory Language and Structure

The Clean Water Act prohibits the
discharge of a pollutant by any person
except in compliance with specified
statutory sections, including section
402. CWA section 301(a). The term
“discharge of a pollutant” is defined as
“any addition of any pollutant to
navigable waters from any point
source.” CWA section 502(12). Where
discharges of pollutants occur, they are
generally regulated by a permit under
the NPDES program. Discharges of
pollutants other than dredged or fill
material may be authorized by permits
issued under section 402 by EPA or
States with approved permitting
programs. Discharges of dredged or fill
material may be authorized by permits
issued by the Army Corps of Engineers
and authorized States under section
404, and that provision is not addressed
or affected by this Agency
interpretation.

While no one provision of the Act
expressly addresses whether water
transfers are subject to the NPDES
program, the specific statutory
provisions addressing the management
of water resources—coupled with the
overall statutory structure—support the
conclusion that Congress did not intend
for water transfers to be regulated under
section 402. The Act establishes a
variety of programs and regulatory
initiatives in addition to the NPDES
permitting program. It also recognizes
that the States have primary
responsibilities with respect to the
“development and use (including
restoration, preservation, and
enhancement) of land and water
resources.” CWA section 101(b).

Congress also made clear that the
Clean Water Act is to be construed in a
manner that does not unduly interfere
with the ability of States to allocate
water within their boundaries, stating:

It is the policy of Congress that the
authority of each State to allocate quantities
of water within its jurisdiction shall not be
superseded, abrogated or otherwise impaired
by [the Act]. It is the further policy of
Congress that nothing in this chapter shall be
construed to supersede or abrogate rights to
quantities of water which have been
established by any State. Federal agencies
shall co-operate with State and local agencies
to develop comprehensive solutions to
prevent, reduce and eliminate pollution in
concert with programs for managing water
sources.

CWA section 101(g). While section

101(g) does not prohibit EPA from
taking actions under the CWA that it

determines are needed to protect water
quality,? it nonetheless establishes
Congress’ general direction against
unnecessary Federal interference with
State allocations of water rights.

Water transfers are an essential
component of the nation’s infrastructure
for delivering water that users are
entitled to receive under State law.
Because subjecting water transfers to a
federal permitting scheme could
unnecessarily interfere with State
decisions on allocations of water rights,
this section provides additional support
for the Agency’s interpretation that,
absent a clear Congressional intent to
the contrary, it is reasonable to read the
statute as not requiring NPDES permits
for water transfers. See United States v.
Bass, 404 U.S. 336, 349 (1971) (“unless
Congress conveys its purpose clearly, it
will not be deemed to have significantly
changed the federal-state balance.”) A
second statutory provision, section
510(2), similarly provides:

Except as expressly provided in this Act,
nothing in this Act shall * * * be construed
as impairing or in any manner affecting any
right or jurisdiction of the States with respect
to the waters (including boundary waters) of
such States.

Like section 101(g), this provision
supports the notion that Congress did
not intend administration of the CWA to
unduly interfere with water resource
allocation.

Finally, one section of the Act—
304(f)—expressly addresses water
management activities. Mere mention of
an activity in section 304(f) does not
mean it is exclusively nonpoint source
in nature. See Miccosukee at 106 (noting
that section 304(f)(2)(F) does not
explicitly exempt nonpoint sources if
they also fall within the definition of
point source). Nonetheless, section
304(f) is focused primarily on
addressing pollution sources outside the
scope of the NPDES program. See H.R.
Rep. No. 92-911, at 109 (1972),
reprinted in Legislative History of the
Water Pollution Control Act
Amendments of 1972, Vol. 1 at 796
(Comm. Print 1973) (““[t]his section
* * *on* * * nonpoint sources is
among the most important in the 1972
Amendments”’) (emphasis added)). This
section directed EPA to issue guidelines
for identifying and evaluating the nature
and extent of nonpoint sources of

2PUD No. 1 of Jefferson County. v. Wash. State
Dep'’t. of Ecology, 511 U.S. 700, 720 (1994)
(“Sections 101(g) and 510(2) preserve the authority
of each State to allocate water quantity as between
users; they do not limit the scope of water pollution
controls that may be imposed on users who have
obtained, pursuant to state law, a water
allocation.”).

pollutants,® as well as processes,
procedures and methods to control
pollution from, among other things,
“changes in the movement, flow or
circulation of any navigable waters or
ground waters, including changes
caused by the construction of dams,
levees, channels, causeways, or flow
diversion facilities.” CWA 304(f)(2)(F)
(emphasis added).

While section 304(f) does not
exclusively address nonpoint sources of
pollution, it nonetheless “‘concerns
nonpoint sources” (Miccosukee, 541
U.S. at 106) and reflects an
understanding by Congress that water
movement could result in pollution, and
that such pollution would be managed
by States under their nonpoint source
program authorities, rather than the
NPDES program. This proposed rule
accords with the direction to EPA and
other federal agencies in section 101(g)
to work with State and local agencies to
develop “‘comprehensive solutions” to
water pollution problems “in concert
with programs for managing water
resources.”

Thus, these sections of the Act
together demonstrate that Congress was
aware that there might be pollution
associated with water management
activities, but chose to defer to
comprehensive solutions developed by
State and local agencies for controlling
such pollution. Because the NPDES
program only focuses on water pollution
from point source discharges, it is not
the kind of comprehensive program that
Congress believed was best suited to
addressing pollution that may be
associated with water transfers.

In contrast with these provisions of
the statute which expressly address
water management activities, the
general prohibition and definition
sections of the statute do not explicitly
discuss water management. Section
301(a) of the Act proscribes “the
discharge of any pollutant by any
person’’ except in compliance with
specified sections of the CWA,
including section 402. “Discharge of a
pollutant” is defined as “any addition of
any pollutant to navigable waters from
any point source.” CWA section
502(12). While the statute does not
define “addition,” sections 101(g),
102(b), 304(f) and 510(2) provide a
strong indication that the term

3 Sources not regulated under sections 402 or 404
are generically referred to as ‘“nonpoint sources.”
See National Wildlife Fed'n v. Consumers Power
Co., 862 F.2d 580, 582 (6th Cir. 1988) (‘“nonpoint
source’’ is shorthand for and “includes all water
quality problems not subject to section 402”")
(quoting National Wildlife Fed'n v. Gorsuch, 693
F.2d 156,166) (D.C. Cir. 1982) (internal quotation
marks omitted)).
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“addition” should be interpreted in
accordance with those more specific
sections of the statute. In light of
Congress’ clearly expressed policy not
to unnecessarily interfere with water
resource allocation and its inclusion of
changes in the movement, flow or
circulation of any water of the U.S. in

a section of the Act addressing sources
of pollutants that would not be subject
to regulation under section 402, it is
reasonable to interpret “addition’ as not
generally including the mere transfer of
waters from one water of the U.S. to
another.

The overall structure of the statute
further supports this conclusion. In
several important ways, water transfers
are unlike the types of discharges that
were the primary focus of Congressional
attention in 1972. Discharges of
pollutants covered by section 402 are
subject to “effluent” limitations. Water
transfers, however, are not like effluent
from an industrial, commercial or
municipal operation. Rather than
discharge effluent, water transfers
release one water of the U.S. into
another.

The operators of water control
facilities are generally not responsible
for the presence of pollutants in the
waters they transport. Rather, those
pollutants often enter ““the waters of the
United States” through point and
nonpoint sources located far from those
facilities and beyond control of the
project operators. Congress generally
intended that pollutants be controlled at
the source whenever possible. See S.
Rep. No. 92-414, p. 77 (1972) (justifying
the broad definition of navigable waters
because it is “essential that discharge of
pollutants be controlled at the
source”’).# The pollutants in transferred
waters are more sensibly addressed
through water resource planning and
land use regulations, which attack the
problem at its source. See, e.g., CWA
section 102(b) (reservoir planning);
CWA section 208(b)(2)(F) (land use
planning to reduce agricultural
nonpoint sources of pollution); CWA
section 319 (nonpoint source
management programs); and CWA
section 401 (state certification of
federally licensed projects). Congress
acknowledged this when it directed
Federal agencies to co-operate with
State and local agencies to develop

4Recognition of a general intent to control
pollutants at the source does not mean that
dischargers are responsible only for pollutants that
they generate; rather, point sources need only
convey pollutants into navigable waters to be
subject to the Act. See Miccosukee at 105.
Municipal separate storm sewer systems, for
example, are clearly subject to regulation under the
Act. CWA section 402(p).

comprehensive solutions to prevent,
reduce and eliminate pollution in
concert with programs for managing
water sources.

The Agency, therefore, concludes
that, taken as a whole, the statutory
language and structure of the Clean
Water Act indicate that Congress did not
generally intend to subject water
transfers to the NPDES program. Rather,
Congress intended to leave oversight of
water transfers to water resource
management agencies and the States in
cooperation with Federal authorities.

B. Legislative History

The legislative history of the Clean
Water Act also supports this conclusion.
First, the legislative history of section
101(g) reveals that ““[i]t is the purpose of
this [provision] to insure that State
[water] allocation systems are not
subverted.” 3 Congressional Research
Serv., U.S. Library of Congress, Serial
No. 95-14, A Legislative History of the
Clean Water Act of 1977, at 532 (1978);
see PUD No. 1 of Jefferson County v.
Washington Dep’t of Ecology, 511 U.S.
700, 721 (1994).

Notably, the legislative history of the
Act discusses water flow management
activities only in the context of the
nonpoint source program. In discussing
section 304(f), the House Committee
Report specifically mentioned water
flow management as an area where EPA
would provide technical guidance to
States for their nonpoint source
programs, rather than an area to be
regulated under section 402.

This section and the information on such
nonpoint sources is among the most
important in the 1972 Amendments. * * *
The Committee, therefore, expects the
Administrator to be most diligent in
gathering and distribution of the guidelines
for the identification of nonpoint sources and
the information on processes, procedures,
and methods for control of pollution from
such nonpoint sources as * * * natural and
manmade changes in the normal flow of
surface and ground waters.

H.R. Rep. No. 92-911, at 109 (1972)
(emphasis added).

In the legislative history of section
208 of the Act, the House Committee
report noted that in some States, water
resource management agencies
allocating stream flows are required to
consider water quality impacts. The
Report stated:

[Iln some States water resource
development agencies are responsible for
allocation of stream flow and are required to
give full consideration to the effects on water
quality. To avoid duplication, the Committee
believes that a State which has an approved
program for the handling of permits under
section 402, and which has a program for
water resource allocation should continue to

exercise the primary responsibility in both of
these areas and thus provide a balanced
management control system.

H.R. Rep. No. 92-911, at 96 (1972).

Thus, Congress recognized that the
new section 402 permitting program
was not the only viable approach for
addressing water quality issues
associated with State water resource
management. The legislative history
makes clear that Congress did not
intend a wholesale transfer of
responsibility for water quality away
from water resource agencies to the
NPDES authority. Rather, Congress
encouraged States to obtain approval of
authority to administer the NPDES
program under section 402(b) so that the
NPDES program could work in concert
with water resource agencies’ oversight
of water management activities to
ensure a “‘balanced management control
system.” Id.

C. Conclusion

In sum, the language, structure, and
legislative history of the statute all
support the conclusion that Congress
did not intend to subject water transfers
to the NPDES program. Water transfers
are an integral part of water resource
management; they embody how States
and resource agencies manage the
nation’s water resources and balance
competing needs for water. Water
transfers also physically implement
State regimes for allocating water rights,
many of which existed long before
enactment of the Clean Water Act.
Congress was aware of those regimes,
and did not want to impair the ability
of these agencies to carry them out.
Finding the NPDES program generally
inapplicable to water transfers is true to
this intent and the structure of the Clean
Water Act, and gives meaning to
sections 101(g) and 304(f) of the Act.

IV. Scope of This Proposed Rule

This proposed rule would expressly
exclude discharges from water transfers
from requiring an NPDES permit. The
rule would define a water transfer as an
activity that conveys waters of the
United States to another water of the
United States without subjecting the
water to intervening industrial,
municipal, or commercial use. Waters of
the U.S. are defined for purposes of the
NPDES program in the Code of Federal
Regulations in § 122.2.

A water transfer occurs between two
“waters of the United States.”
Accordingly, the movement of water
through a dam is not a water transfer
because the dam merely conveys water
from one location to another within the
same waterbody. However, in both cases
(water transfers between distinct water
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bodies and movement of waters within
the same waterbody), an NPDES permit
is not required because no “addition” of
a pollutant has occurred.

Water transfer facilities should be able
to be operated and maintained in a
manner which ensures that they do not
add pollutants to the water being
transferred. If no pollutants are added,
a permit would not be required.
However, where these point sources do
add pollutants to water passing through
the structure into the downstream
water, NPDES permits are required.
Consumers Power, 862 F.2d at 588;
Gorsuch, 693 F.2d at 165, n. 22. Nothing
in this rulemaking affects EPA’s
longstanding approach to regulation of
such discharges under section 402.

This proposed rule would not affect
EPA’s longstanding position that, if
water is withdrawn from waters of the
U.S. for an intervening industrial,
municipal or commercial use, the
reintroduction of the intake water and
associated pollutants is an “addition”
subject to NPDES permitting
requirements. EPA has long imposed
NPDES requirements on entities that
withdraw process water or cooling
water and then return some or all of the
water through a point source. See, e.g.,
40 CFR 122.2 (definition of process
wastewater); 40 CFR 125.80-125.89
(regulation of cooling towers); 40 CFR
122.45(g) (regulations governing intake
pollutants for technology-based
permitting); 40 CFR part 132, Appendix
F, Procedure 5-D (containing
regulations governing water quality-
based permitting for intake pollutants in
the Great Lakes). Moreover, a discharge
from a waste treatment system, for
example, to a water of the United States,
would not constitute a water transfer
(and would require an NPDES permit).
See 40 CFR 122.2. These situations are
distinguished from the water transfers
that are the subject of this notice
because if water is withdrawn from
navigable waters for an intervening
industrial, municipal or commercial
use, the reintroduction of that intake
water and associated pollutants
physically introduces pollutants from
the outside world into navigable waters
and, therefore, is an “addition” subject
to NPDES permitting requirements. The
fact that some of the pollutants in the
discharge may have been present in the
source water does not remove the need
for a permit, although, under some
circumstances, permittees may receive
“credit” in their effluent limitations for
such pollutants. See, 40 CFR 122.45(g)
(regulations governing intake pollutants
for technology-based permitting); 40
CFR part 132, Appendix F, Procedure 5—
D (containing regulations governing

water quality-based permitting for
intake pollutants in the Great Lakes).

Similarly, an NPDES permit is
normally required if a facility
withdraws water from a water of the
U.S., removes preexisting pollutants to
purify the water, and then discharges
the removed pollutants (perhaps in
concentrated form) back into the water
of the U.S. while retaining the purified
water for use in the facility. An example
of this situation is drinking water
treatment facilities, which withdraw
water from streams, rivers, and lakes.
The withdrawn water typically contains
suspended solids, which must be
removed to make the water potable. The
removed solids are a waste material
from the treatment process and, if
discharged into waters of the U.S., are
subject to NPDES permitting
requirements, even though that waste
material originated in the withdrawn
water. See, e.g., In re City of Phoenix,
Arizona Squaw Peak & Deer Valley
Water Treatment Plants, 9 E.A.D. 515,
2000 WL 1664964 (EPA Envtl. App. Bd.
November 1, 2000) (rejecting, on
procedural grounds, challenges to
NPDES permits for two drinking water
treatment plants that draw raw water
from the Arizona Canal, remove
suspended solids to purify the water,
and discharge the solids back into the
Canal; Final NPDES General Permits for
Water Treatment Facility Discharges in
the State of Massachusetts and New
Hampshire, 65 FR 69,000 (2000)
(NPDES permits for discharges of
process wastewaters from drinking
water treatment plants).

Waters that are diverted and used for
irrigation and then reintroduced to the
waters of the U.S. are exempt from
permitting requirements under the
exemption for return flows from
irrigated agriculture from the definition
of ““point source” in section 502(14) and
this Agency interpretation does not
affect that exemption.

The activities addressed by this
proposed rule also stand in sharp
contrast to other activities that have
long been subject to the Clean Water
Act’s permitting requirements. For
example, section 402 subjects placer
mining of ore deposits in streams and
rivers to the NPDES permitting program
because the process results in the
excavation and point source discharge
of dirt and gravel into waters of the U.S.
See Rybachek v. EPA, 904 F.2d 1276,
1285 (9th Cir. 1990). Similarly, section
404 of the Clean Water Act subjects the
deposit or redeposit of dredged or fill
material to a specialized permitting
program because that activity results in
the point source discharge of those
materials into navigable waters. See

CWA section 404; United States v.
Deaton, 209 F.3d 331, 335—-336 (4th Cir.
2000); United States v. M.C.C. of Fla.,
Inc., 772 F.2d 1501, 1503-1506 (11th
Cir. 1985), vacated on other grounds,
481 U.S. 1034 (1987), readopted in
relevant part, 848 F.2d 1133 (11th Cir.
1988); Avoyelles Sportsmen’s League,
Inc. v. Marsh, 715 F.2d 897, 923—-925
(5th Cir. 1983). The Clean Water Act
also clearly imposes permitting
requirements on publicly owned
treatment works, and large and medium
municipal separate storm sewer
systems. See CWA sections 402(a),
402(p)(1)—(4). Congress amended the
Clean Water Act in 1987 specifically to
add new section 402(p) to better
regulate stormwater discharges from
point sources. Water Quality Act of
1987, Public Law 100—4, 101 Stat. 7
(1987). Again, this interpretation does
not affect EPA’s longstanding regulation
of such discharges.

This proposed rule also would not
change EPA’s longstanding position,
upheld by the Supreme Court in
Miccosukee, that the definition of
“discharge of a pollutant” in the CWA
includes coverage of point sources that
do not themselves generate pollutants.
The Supreme Court stated, “A point
source is, by definition, a ‘discernible,
confined, and discrete conveyance’
Section 1362(14) (emphasis added).
That definition makes plain that a point
source need not be the original source
of the pollutant; it need only convey the
pollutant to ‘navigable waters,” which
are, in turn, defined as ‘the waters of the
United States.” Section 1362(7).”
Miccosukee, 541 U.S. at 105.

EPA solicits comment on the
proposed definition of a water transfer.
Does the definition properly achieve the
Agency’s objective of excluding water
transfers from NPDES permitting (as
intended by Congress) while affirming
section 402 jurisdiction over all other
currently regulated activities? Does the
proposed rule clearly distinguish
between situations where the water
transfer facility “‘adds” pollutants to the
water being transferred and thus must
obtain a permit, and those situations
where waters merely pass through the
facility without the addition of any
pollutant?

V. Designation Authority

EPA considered, but ultimately did
not propose, an additional provision
allowing States to designate particular
water transfers as subject to the NPDES
program on a case-by-case basis. EPA
did not select this option but is seeking
comment on it.

Under this approach, the permitting
authority would have the discretion to
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issue a permit on a case-by-case basis if
a transfer would cause a significant
impairment of a designated use and no
State authorities are being implemented
to adequately address the problem. A
significant impairment would occur
when, as a result of the water transfer,
the designated use of the receiving
water could no longer be maintained.
This designation would be at the sole
discretion of the State NPDES authority,
and would only apply in States
authorized to implement the section 402
program.

Again, the Agency is not proposing to
establish designation authority, but EPA
is interested in the programs States have
to address water quality impacts from
water transfers, how they are being
implemented, and what is the best way
to fill any gaps in how States address
those impacts currently. EPA notes that,
regardless of whether it includes this
designation authority in the final rule or
not, States retain the authority under
State law to regulate water transfers as
they see fit, including requiring permits
for such transfers. Without designation
authority, however, these permits could
not be issued under NPDES program
authority.

VI. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866, (58 FR
51735 (October 4, 1993)) the Agency
must determine whether the regulatory
action is “significant”” and therefore
subject to Office of Management and
Budget (OMB) review and the
requirements of the Executive Order.
The Order defines “‘significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Pursuant to the terms of Executive
Order 12866, it has been determined
that this rule is a “significant regulatory

action.” As such, this action was
submitted to OMB for review. Changes
made in response to OMB suggestions or
recommendations will be documented
in the public record.

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. This
proposed rulemaking would expressly
exclude discharges from water transfers
from requiring an NPDES permit. This
rule does not seek to require potentially
affected entities to generate, maintain,
retain, or disclose information to or for
a Federal agency and therefore would
not impose any information collection
burden.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of today’s proposed rule on small
entities, small entity is defined as: (1) A
small business as defined by the Small
Business Administration’s (SBA)
regulations at 13 CFR 121.201; (2) a
small governmental jurisdiction that is a

government of a city, county, town,
school district or special district with a
population of less than 50,000; and (3)

a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s proposed rule on
small entities, I certify that this action
will not have a significant adverse
economic impact on a substantial
number of small entities. Because EPA
is simply codifying the Agency’s
longtime position that Congress did not
generally intend for the NPDES program
to regulate the transfer of waters of the
United States into another water of the
United States, this proposed action will
not impose any requirement on small
entities. We continue to be interested in
the potential impacts of the proposed
rule on small entities and welcome
comments on issues related to such
impacts.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective, or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows EPA to
adopt an alternative other than the least
costly, most cost-effective, or least
burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
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to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

EPA has determined that this
proposed rule would not contain a
Federal mandate that may result in
expenditures of $100 million or more
for State, local, and tribal governments,
in the aggregate, or the private sector in
any one year. EPA is proposing to
simply codify the Agency’s longtime
position that Congress did not generally
intend for the NPDES program to
regulate the transfer of a water of the
United States into another water of the
United States. Thus, today’s proposed
rule is not subject to the requirements
of sections 202 and 205 of the UMRA.
For the same reason, EPA has
determined that this rule contains no
regulatory requirements that might
significantly or uniquely affect small
governments. Thus, today’s proposed
rule is not subject to the requirements
of section 203 of UMRA.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

Under section 6(b) of Executive Order
13132, EPA may not issue a regulation
that has federalism implications, that
imposes substantial direct compliance
costs, and that is not required by statute,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by State and
local governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. Under section 6(c) of
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications and that preempts State
law, unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

EPA has concluded that this proposed
rule does not have Federalism
implications. It will not have substantial

direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. Today’s
proposed rule does not change the
relationship between the government
and the States or change their roles and
responsibilities. Rather, this proposed
rulemaking would confirm the Agency’s
longstanding practice that Congress
generally intended for water transfers to
be subject to oversight by water resource
management agencies and State non-
NPDES authorities, rather than the
permitting program under section 402 of
the CWA. In addition, EPA does not
expect this rule to have any impact on
local governments.

Further, the revised regulations would
not alter the basic State-Federal scheme
established in the Clean Water Act
under which EPA authorizes States to
carry out the NPDES permitting
program. EPA expects the revised
regulations to have little effect on the
relationship between, or the distribution
of power and responsibilities among,
the Federal and State governments.
Thus, Executive Order 13132 does not
apply to this rule.

Consistent with EPA policy, EPA
nonetheless consulted with
representatives of State governments
early in the process of developing the
proposed regulation to permit them to
have meaningful and timely input into
its development. EPA asked States for
data regarding the number of water
transfers within their jurisdiction and
the mechanisms under State law that
could be utilized to address any
possibly adverse water quality impacts
from those transfers. In considering the
designation authority provision, EPA
also sought data from the States
regarding their use of similar authorities
in their stormwater phase II and
Concentrated Animal Feeding
Operations (CAFO) rules. In addition to
data collection, EPA sought States’
opinions on water transfers generally,
and designation, specifically. States
varied in their concerns, with some
opposed to NPDES permitting for water
transfers and some supportive of an
ability to use it.

In the spirit of Executive Order 13132,
and consistent with EPA policy to
promote communications between EPA
and State and local governments, EPA
specifically solicits comment on this
proposed rule from State and local
officials.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled,
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

This proposed rule does not have
tribal implications. It will not have
substantial direct effects on tribal
governments, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified in Executive Order 13175.
Today’s proposed rule would clarify
that Congress did not generally intend
for the NPDES program to regulate the
transfer of waters of the United States
into another water of the United States.
Nothing in this rule would prevent an
Indian Tribe from exercising its own
organic authority to deal with such
matters. Thus, Executive Order 13175
does not apply to this rule.

In the spirit of Executive Order 13175,
and consistent with EPA policy to
promote communications between EPA
and tribal governments, EPA
specifically solicits additional comment
on this proposed rule from tribal
officials.

G. Executive Order 13045: Protection of
Children From EnvironmentalHealth
and Safety Risks

Executive Order 13045: “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
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and reasonably feasible alternatives
considered by the Agency.

This regulation is not subject to
Executive Order 13045 because it is not
economically significant as defined
under E.O. 12866, and because the
Agency does not have reason to believe
that it addresses environmental health
and safety risks that present a
disproportionate risk to children.
Today’s proposed rule would simply
clarify Congress’s intent that water
transfers generally be subject to
oversight by water resource
management agencies and State non-
NPDES authorities, rather than the
permitting program under section 402 of
the CWA.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This proposed rule would not be
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)) because it is not an
economically significant regulatory
action under Executive Order 12866.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law
104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standard bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards. This
proposed rulemaking does not involve
technical standards. Therefore, EPA is
not considering the use of any voluntary
consensus standards.

List of Subjects in 40 CFR Part 122

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous substances, Reporting and
recordkeeping requirements, Water
pollution control.

Dated: June 1, 2006.
Stephen L. Johnson,
Administrator.

For the reasons set forth in the
preamble, 40 CFR part 122 is proposed
to be amended as follows:

PART 122—EPA ADMINISTERED
PERMIT PROGRAMS: THE NATIONAL
POLLUTANT DISCHARGE
ELIMINATION SYSTEM

1. The authority citation for part 122
continues to read as follows:

Authority: The Clean Water Act, 33 U.S.C.
1251 et seq.

2. Section 122.3 is amended by
adding paragraph (i) to read as follows:

§122.3 Exclusions.

* * * * *

(i) Discharges from a water transfer.
Water transfer means an activity that
conveys waters of the United States to
another water of the United States
without subjecting the water to
intervening industrial, municipal, or
commercial use. This exclusion does
not apply to pollutants added by the
water transfer activity itself to the water
being transferred.

[FR Doc. E6-8814 Filed 6—6—06; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2006-0493; FRL-8072-4]
Inert Ingredient; Revocation of a

Tolerance Exemption with Insufficient
Data for Reassessment

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: This document proposes
under section 408(e)(1) of the Federal
Food, Drug, and Cosmetic Act (FFDCA)
to revoke the existing exemption from
the requirement of a tolerance for
residues of one inert ingredient because
there are insufficient data to make the
determination of safety required by
FFDCA section 408(b)(2). The inert
ingredient tolerance exemption under
40 CFR 180.920 is “oc-Alkyl (C]()'C](,]-(,O-
hydroxypoly(oxyethylene) mixture of
dihydrogen phosphate and
monohydrogen phosphate esters and the
corresponding ammonium, calcium,
magnesium, monoethanolamine,
potassium, sodium, and zinc salts of the
phosphate esters; the poly(oxyethylene)
content averages 3—20 moles.” The

revocation action in this document
contributes towards the Agency’s
tolerance reassessment requirements
under FFDCA section 408(q), as
amended by the Food Quality Protection
Act (FQPA) of 1996. By law, EPA is
required by August 2006 to reassess the
tolerances that were in existence on
August 2, 1996. The regulatory action in
this document pertains to the revocation
of one tolerance exemption which is
counted as tolerance reassessment
toward the August 2006 review
deadline.

DATES: Comments must be received on
or before July 7, 2006.

ADDRESSES: Submit your comments,
identified by docket identification (ID)
number EPA-HQ-OPP-2006—-0493, by
one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Building), 2777 S.
Crystal Drive, Arlington, VA. Deliveries
are only accepted during the Docket’s
normal hours of operation (8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays). Special
arrangements should be made for
deliveries of boxed information. The
Docket telephone number is (703) 305—
5805.

Instructions: Direct your comments to
docket ID number EPA-HQ-OPP-2006—
0493. EPA’s policy is that all comments
received will be included in the docket
without change and may be made
available on-line at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through regulations.gov or e-
mail. The Federal regulations.gov
website is an “‘anonymous access”
system, which means EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
e-mail comment directly to EPA without
going through regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the docket
and made available on the Internet. If
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you submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the docket index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either in the
electronic docket at http://
www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South
Building), 2777 S. Crystal Drive,
Arlington, VA. The hours of operation

of this Docket Facility are from 8:30 a.m.

to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
telephone number is (703) 305-5805.
FOR FURTHER INFORMATION CONTACT:
Kerry Leifer, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 308—8811; e-mail address:

leifer.kerry@epa.gov.
SUPPLEMENTARY INFORMATION:

1. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to

assist you and others in determining
whether this action might apply to
certain entities. To determine whether
you or your business may be affected by
this action, you should carefully
examine the applicability provisions in
Unit II. If you have any questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

II. Background and Statutory Findings

A. What Action is the Agency Taking?

On May 3, 2006, EPA published a
proposed rule in the Federal Register
(71 FR 25993; FRL-8060-9) to revoke
exemptions from the requirement of a
tolerance for certain inert ingredients
used in pesticide products.
Unfortunately, one inert ingredient
tolerance exemption was inadvertently
omitted from this Federal Register
proposed rule: “a-Alkyl (C10—Cie)-0-
hydroxypoly(oxyethylene) mixture of
dihydrogen phosphate and
monohydrogen phosphate esters and the
corresponding ammonium, calcium,
magnesium, monoethanolamine,
potassium, sodium, and zinc salts of the
phosphate esters; the poly(oxyethylene)
content averages 3—20 moles.”
Therefore, in this proposed rule, EPA is
proposing to revoke this one inert
ingredient tolerance exemption because
sufficient data are not available to the
Agency to make the safety
determination required by FFDCA
section 408(c)(2).

As described in the Federal Register
of May 3, 2006, described in this unit,
EPA is now in the process of reassessing
all inert ingredient exemptions from the
requirement of a tolerance (““‘tolerance
exemptions”) established prior to
August 2, 1996, as required by FFDCA
section 408(q). Under FFDCA section
408(q), tolerance reassessment may lead
to regulatory action under FFDCA
section 408(e)(1). When taking action
under FFDCA section 408(e)(1), EPA
may leave a tolerance exemption in
effect only if the Agency determines that
the tolerance exemption is safe. As is
the case for the inert ingredient
tolerance exemptions identified in the
May 3 Federal Register, EPA has
insufficient data available to make the
safety determination required by FFDCA
section 408(c)(2) for this one inert
ingredient and is proposing to revoke
the tolerance exemption.

In making the FFDCA reassessment
safety determination, EPA considers the
validity, completeness, and reliability of
the data that are available to the Agency,
FFDCA section 408 (b)(2)(D), and the
available information concerning the

special susceptibility of infants and
children (including developmental
effects from in utero exposure), FFDCA
section 408 (b)(2)(C). Data gaps exist for
this inert ingredient in areas critical to
reassessment. Without these data, the
assessment of possible effects to infants
and children cannot be made. Thus,
EPA has insufficient data to make the
safety finding of FFDCA section
408(c)(2) and is revoking the inert
ingredient tolerance exemption
identified in this document.

In developing risk assessment
documents for inert ingredient tolerance
exemptions, EPA currently reviews data
submitted to the Agency as well as
information from reputable, publicly
available sources. For example, studies
may be available in professional (peer-
reviewed) journals, and chemical
assessments may be available on the
Internet from U.S. Government agencies
(e.g., EPA, the Agency for Toxic
Substances and Disease Registry,
National Institutes of Health, Food and
Drug Administration (FDA)) and
international organizations (e.g., World
Health Organization, Organization for
Economic Cooperation and
Development (OECD)). In some cases,
representatives from chemical and
pesticide manufacturing industry
associations endeavored to locate data
to support reassessment of surfactant
chemicals. Nonetheless, sufficient valid
and reliable data were not available to
make the requisite FFDCA safety
finding.

EPA could not have made the
requisite FFDCA safety finding unless,
at the very least, a set of basic toxicity
studies had been available to the
Agency. It is possible that the tests
agreed to under OECD’s Screening
Information Data Set (SIDS) program
would have sufficed. Especially
important to inert ingredient
reassessment is an acceptable repeat-
dose study. The preferred test for repeat-
dose toxicity is the “Combined
Repeated Dose Toxicity Study with the
Reproduction/Developmental Toxicity
Screening Test”” (OECD Test Guideline
422). More information about the OECD
SIDS and EPA’s High Production
Volume (HPV) programs is found at
http://www.epa.gov/oppt/chemrtk/
sidsappb.htm. For the inert ingredient
subject to this proposed rule and the
inert ingredients identified in the May
3 Federal Register, the full OECD SIDS
may not have been necessary in some
cases because EPA has available a
limited number of studies and
information on the inert ingredient in
question (e.g., acute toxicity studies). In
other cases, the limited toxicity
information available to the Agency may
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indicate a need for further testing. EPA
always recommends that parties
interested in supporting an inert
ingredient consult with the Agency
prior to embarking on a testing strategy
in order to determine existing data gaps
and if testing certain chemicals within
a multi-chemical exemption would
serve to represent the entire exemption.

In summary, the safety finding
required by FFDCA section 408(b)(2)
cannot be made for the one inert
ingredient tolerance exemption due to
insufficient data. Therefore, EPA is
revoking under FFDCA section 408(e)(1)
the tolerance exemption identified at
the end of this document under 40 CFR
180.920 with the revocation effective 2
years after the date of publication of the
final rule in the Federal Register.

The inert ingredient tolerance
exemption that is the subject of this
revocation proposal is found in 40 CFR
180.920 and reads as follows: “o-Alkyl
(C10—Ci6)-w-hydroxypoly(oxyethylene)
mixture of dihydrogen phosphate and
monohydrogen phosphate esters and the
corresponding ammonium, calcium,
magnesium, monoethanolamine,
potassium, sodium, and zinc salts of the
phosphate esters; the poly(oxyethylene)
content averages 3—20 moles.” It is
noted that the chemical described in
this tolerance exemption is included in
a broader tolerance exemption also
found in 40 CFR 180.920 that was
proposed for revocation for insufficient
data in the May 3 Federal Register,
which reads as follows: “a-Alkyl (Cio—
Ci6)-0-hydroxypoly (oxyethylene)poly
(oxypropylene) mixture of di- and
monohydrogen phosphate esters and the
corresponding ammonium, calcium,
magnesium, monoethanolamine,
potassium, sodium, and zinc salts of the
phosphate esters; the combined
poly(oxyethylene) poly(oxypropylene)
content averages 3—20 moles.” The
public has had an opportunity to
comment on the proposed revocation of
the broader tolerance exemption since
May 3. Because the public has had an
opportunity since May 3 to comment on
the broader exemption that
encompasses this more narrow tolerance
exemption, a 30—day comment period is
provided for this proposed revocation of
the more narrow tolerance exemption.

B. What is the Agency’s Authority for
Taking this Action?

A ““tolerance” represents the
maximum level for residues of pesticide
chemicals legally allowed in or on raw
agricultural commodities and processed
foods. Section 408 of FFDCA, 21 U.S.C.
346a, as amended by FQPA, Public Law
104-170, authorizes the establishment
of tolerances, exemptions from tolerance

requirements, modifications in
tolerances, and revocation of tolerances
for residues of pesticide chemicals in or
on raw agricultural commodities and
processed foods. Without a tolerance or
exemption, food containing pesticide
residues is considered to be unsafe and
therefore “adulterated” under FFDCA
section 402(a), 21 U.S.C. 342(a). Such
food may not be distributed in interstate
commerce (21 U.S.C. 331(a)). For a food-
use pesticide to be sold and distributed,
the pesticide must not only have
appropriate tolerances under FFDCA,
but also must be registered under
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA) (7 U.S.C. 136
et seq.). Food-use pesticides not
registered in the United States must
have tolerances in order for
commodities treated with those
pesticides to be imported into the
United States.

C. When do These Actions Become
Effective?

EPA is revoking the tolerance
exemption identified in this proposed
rule that has insufficient data effective
2 years after the date of publication of
the final rule in the Federal Register.
Any commodities listed in this rule
treated with pesticide products
containing the inert ingredient and in
the channels of trade following the
tolerance revocation shall be subject to
FFDCA section 408(1)(5), as established
by FQPA. Under this section, any
residues of this pesticide chemical in or
on such food shall not render the food
adulterated so long as it is shown to the
satisfaction of FDA that:

1. The residue is present as the result
of an application or use of the pesticide
at a time and in a manner that was
lawful under FIFRA.

2. The residue does not exceed the
level that was authorized at the time of
the application or use to be present on
the food under a tolerance or exemption
from tolerance. Evidence to show that
food was lawfully treated may include
records that verify the dates when the
pesticide was applied to such food.

D. What is the Contribution to Tolerance
Reassessment?

By law, EPA is required by August
2006 to reassess the tolerances and
exemptions from tolerances that were in
existence on August 2, 1996. This
document revokes one inert ingredient
tolerance exemption, which counts as a
tolerance reassessment toward the
August 2006 review deadline under
FFDCA section 408(q), as amended by
FQPA in 1996.

III. Are the Actions Consistent with
International Obligations?

The tolerance revocation in this rule
is not discriminatory and is designed to
ensure that both domestically produced
and imported foods meet the food safety
standard established by FFDCA. The
same food safety standards apply to
domestically produced and imported
foods.

EPA is working to ensure that the U.S.
tolerance reassessment program under
FQPA does not disrupt international
trade. EPA considers Codex Maximum
Residue Limits (MRLs) in setting U.S.
tolerances and in reassessing them.
MRLs are established by the Codex
Committee on Pesticide Residues, a
committee within the Codex
Alimentarius Commission, an
international organization formed to
promote the coordination of
international food standards. It is EPA’s
policy to harmonize U.S. tolerances
with Codex MRLs to the extent possible,
provided that the MRLs achieve the
level of protection required under
FFDCA. EPA’s effort to harmonize with
Codex MRLs is summarized in the
tolerance reassessment section of
individual Reregistration Eligibility
Decision (RED) documents. EPA has
developed guidance concerning
submissions for import tolerance
support which was published in the
Federal Register of June 1, 2000 (65 FR
35069) (FRL-6559-3). This guidance
will be made available to interested
persons. Electronic copies are available
on the Internet at http://www.epa.gov.
On the Home Page select “Laws,
Regulations, and Dockets,” then select
“Regulations and Proposed Rules” and
then look up the entry for this document
under “Federal Register—
Environmental Documents.” You can
also go directly to the “Federal
Register” listings at http://
www.epa.gov/fedrgstr.

IV. Statutory and Executive Order
Reviews

The Office of Management and Budget
(OMB) has exempted this type of action
from review under Executive Order
12866, entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
Because this rule has been exempted
from review under Executive Order
12866 due to its lack of significance,
this rule is not subject to Executive
Order 13211, Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use (66
FR 28355, May 22, 2001). This rule does
not contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
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U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note).

Pursuant to the Regulatory Flexibility
Act (RFA) (5 U.S.C. 601 et seq.), the
Agency previously assessed whether
establishment of tolerances, exemptions
from tolerances, raising of tolerance
levels, expansion of exemptions, or
revocations might significantly impact a
substantial number of small entities and
concluded that, as a general matter,
these actions do not impose a significant
economic impact on a substantial
number of small entities. These analyses
for tolerance establishments and
modifications, and for tolerance
revocations were published on May 4,
1981 (46 FR 24950) and on December
17,1997 (62 FR 66020) (FRL-5753-1),
respectively, and were provided to the
Chief Counsel for Advocacy of the Small
Business Administration. Taking into
account this analysis, and available
information concerning the pesticide
chemical listed in this rule, the Agency
hereby certifies that this action will not
have a significant negative economic
impact on a substantial number of small
entities. Specifically, the Agency has
concluded in a memorandum dated May

25, 2001 that for import tolerance
revocation there is a negligible joint
probability of certain defined conditions
holding simultaneously which would
indicate an RFA/Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA) concern and require
more analysis. (This Agency document
is available in the docket of this rule).
Furthermore, for the pesticide chemical
named in this rule, the Agency knows
of no extraordinary circumstances that
exist as to the present rule that would
change the EPA’s previous analysis.

In addition, the Agency has
determined that this action will not
have a substantial direct effect on States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘“meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”” This rule directly
regulates growers, food processors, food
handlers, and food retailers, not States.
This action does not alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. For these
same reasons, the Agency has
determined that this rule does not have
any “tribal implications” as described
in Executive Order 13175, entitled
Consultation and Coordination with
Indian Tribal Governments (65 FR

67249, November 6, 2000). Executive
Order 13175 requires EPA to develop an
accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive order to include regulations
that have ““substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: May 31, 2006.

Donald R. Stubbs,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.
2. In §180.920, the table is amended
by revising the entry in the table to read

as follows:

§180.920 Inert ingredients used pre-
harvest; exemptions from the requirement
of a tolerance.

Inert Ingredients

Limits Uses

o-Alkyl

* *

(C10—Ci6)--hydroxypoly(oxyethylene) mixture of dihydrogen phosphate and
monohydrogen phosphate esters and the corresponding ammonium, calcium, magne-
sium, monoethanolamine, potassium, sodium, and zinc salts of the phosphate esters;
the poly(oxyethylene) content averages 3-20 moles

Surfactant; related
adjuvants of surfactants

* *

Expires June 9, 2008
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[FR Doc. E6-8826 Filed 6—-6—-06; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2006-0036; FRL-8062-7]
p-Chlorophenoxyacetic acid,
Glyphosate, Difenzoquat, and

Hexazinone; Proposed Tolerance
Actions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to revoke
certain tolerances for the plant growth
regulator p-chlorophenoxyacetic acid
and the herbicide hexazinone. Also,
EPA is proposing to modify certain
tolerances for the plant growth regulator
p-chlorophenoxyacetic acid and the
herbicides glyphosate, difenzoquat, and
hexazinone. In addition, EPA is
proposing to establish new tolerances
for the herbicides difenzoquat and
hexazinone. The regulatory actions
proposed in this document are part of
the Agency’s reregistration program
under the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA), and the tolerance reassessment
requirements of the Federal Food, Drug,
and Cosmetic Act (FFDCA) section
408(q), as amended by the Food Quality
Protection Act (FQPA) of 1996. By law,
EPA is required by August 2006 to
reassess the tolerances that were in
existence on August 2, 1996. No
tolerance reassessments will be counted
at the time of a final rule because
tolerances in existence on August 2,
1996 that are associated with actions
proposed herein were previously
counted as reassessed at the time of the
completed Reregistration Eligibility
Decision (RED), Report of the FQPA
Tolerance Reassessment Progress and
Risk Management Decision (TRED), or
Federal Register action.

DATES: Comments must be received on
or before August 7, 2006.

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2006-0036. All documents in the
docket are listed in the index for the
docket. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information

whose disclosure is restricted by statute.

Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly

available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S-4400,
One Potomac Yard (South Building),
2777 S. Crystal Drive, Arlington, VA.
The Docket Facility is open from 8:30
a.m. to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
telephone number is (703) 305-5805.
FOR FURTHER INFORMATION CONTACT: Jane
Smith, Special Review and
Reregistration Division (7508P), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave, NW., Washington, DC 20460-0001;
telephone number: (703) 308—-0048; e-
mail address: smith.jane-scott@epa.gov.
SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. To determine whether
you or your business may be affected by
this action, you should carefully
examine the applicability provisions in
Unit ITA. If you have any questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. What Should I Consider as I Prepare
My Comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through
regulations.gov or e-mail. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD ROM that
you mail to EPA, mark the outside of the
disk or CD ROM as CBI and then
identify electronically within the disk or

CD ROM the specific information that is
claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for preparing your comments.
When submitting comments, remember
to:

i. Identify the document by docket ID
number and other identifying
information (subject heading, Federal
Register date and page number).

ii. Follow directions. The Agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

iii. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

iv. Describe any assumptions and
provide any technical information and/
or data that you used.

v. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

vi. Provide specific examples to
illustrate your concerns and suggest
alternatives.

vii. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

viii. Make sure to submit your
comments by the comment period
deadline identified.

C. What Can I do if I Wish the Agency
to Maintain a Tolerance that the Agency
Proposes to Revoke?

This proposed rule provides a
comment period of 60 days for any
person to state an interest in retaining
a tolerance proposed for revocation. If
EPA receives a comment within the 60—
day period to that effect, EPA will not
proceed to revoke the tolerance
immediately. However, EPA will take
steps to ensure the submission of any
needed supporting data and will issue
an order in the Federal Register under
FFDCA section 408(f) if needed. The
order would specify data needed and
the time frames for its submission, and
would require that within 90 days some
person or persons notify EPA that they
will submit the data. If the data are not
submitted as required in the order, EPA
will take appropriate action under
FFDCA.

EPA issues a final rule after
considering comments that are
submitted in response to this proposed



32900

Federal Register/Vol. 71, No. 109/ Wednesday, June 7, 2006 /Proposed Rules

rule. In addition to submitting
comments in response to this proposal,
you may also submit an objection at the
time of the final rule. If you fail to file
an objection to the final rule within the
time period specified, you will have
waived the right to raise any issues
resolved in the final rule. After the
specified time, issues resolved in the
final rule cannot be raised again in any
subsequent proceedings.

II. Background
A. What Action is the Agency Taking?

EPA is proposing to revoke, remove,
modify, and establish specific tolerances
for residues of the plant growth
regulator p-chlorophenoxyacetic acid
and the herbicides glyphosate,
difenzoquat, and hexazinone in or on
commodities listed in the regulatory
text.

EPA is proposing these tolerance
actions to implement the tolerance
recommendations made during the
reregistration and tolerance
reassessment processes (including
follow-up on canceled or additional
uses of pesticides). As part of these
processes, EPA is required to determine
whether each of the amended tolerances
meets the safety standard of the FQPA.
The safety finding determination of
“reasonable certainty of no harm” is
discussed in detail in each RED and
report of the FQPA Tolerance
Reassessment Progress and Risk
Management Decision (TRED) for the
active ingredient. REDs and TREDs
recommend the implementation of
certain tolerance actions, including
modifications to reflect current use
patterns, meet safety findings, and
change commodity names and
groupings in accordance with new EPA
policy. Printed copies of many REDs
and TREDs may be obtained from EPA’s
National Service Genter for
Environmental Publications, P.O. Box
42419, Cincinnati, OH 45242-2419,
telephone 1-00-490-9198; fax 1-513—
489-8695; internet at http://
www.epa.gov/ncepihom/ and from the
National Technical Information Service,
5285 Port Royal Road, Springfield, VA
22161, telephone 1-800-553—6847 or
703—-605—6000; internet at http://
www.ntis.gov/. Electronic copies of
REDs and TREDs are available on the
internet for glyphosate at http://
www.epa.gov/pesticides/reregistration/
status.htm, and p-chlorophenoxyacetic
acid, difenzoquat, and hexazinone in
public dockets EPA-HQ-OPP-2003—
0124, EPA-HQ-OPP-2002—-0097, and
EPA-HQ-OPP-2002-0188, respectively,
at http://www.regulations.gov.

The selection of an individual
tolerance level is based on crop field
residue studies designed to produce the
maximum residues under the existing or
proposed product label. Generally, the
level selected for a tolerance is a value
slightly above the maximum residue
found in such studies. The evaluation of
whether a tolerance is safe is a separate
inquiry. EPA recommends the raising of
a tolerance when data show that (1)
lawful use (sometimes through a label
change) may result in a higher residue
level on the commodity, and (2) the
tolerance remains safe, notwithstanding
increased residue level allowed under
the tolerance. In REDs, Chapter IV on
“Risk management, Reregistration, and
Tolerance Reassessment” typically
describes the regulatory position, FQPA
assessment, cumulative safety
determination, determination of safety
for U.S. general population, and safety
for infants and children. In particular,
the human health risk assessment
document which supports the RED
describes risk exposure estimates and
whether the Agency has concerns. In
TREDs, the Agency discusses its
evaluation of the dietary risk associated
with the active ingredient and whether
it can determine that there is a
reasonable certainty (with appropriate
mitigation) that no harm to any
population subgroup will result from
aggregate exposure.

Explanations for proposed
modifications in tolerances can be
found in the RED and TRED document
and in more detail in the Residue
Chemistry Chapter document which
supports the RED and TRED. Copies of
the Residue Chemistry Chapter
documents are found in the
Administrative Record and paper copies
for difenzoquat and hexazinone can be
found under their respective public
docket numbers, identified above. Paper
copies for p-chlorophenoxyacetic acid
and glyphosate are available in the
public docket for this rule. Electronic
copies are available through EPA’s
electronic public docket and comment
system, regulations.gov at http://
www.regulations.gov/. You may search
for this rule under docket number EPA—
HQ-0OPP-2006-0036, or for an
individual chemical under its respective
docket number, then click on that
docket number to view its contents.

The aggregate exposures and risks are
not of concern for the above mentioned
pesticide active ingredients based upon
the data identified in the RED or TRED
which lists the submitted studies that
the Agency found acceptable.

EPA has found that the tolerances that
are proposed in this document to be
established or modified, are safe, i.e.,

that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to the
pesticide chemical residues, in
accordance with section 408(b)(2)(C).
(Note that changes to tolerance
nomenclature do not constitute
modifications of tolerances). These
findings are discussed in detail in each
RED or TRED. The references are
available for inspection as described in
this document under SUPPLEMENTARY
INFORMATION.

In addition, EPA is proposing to
revoke certain specific tolerances
because either they are no longer
needed or are associated with food uses
that are no longer registered under
FIFRA. Those instances where
registrations were canceled were
because the registrant failed to pay the
required maintenance fee and/or the
registrant voluntarily canceled one or
more registered uses of the pesticide. It
is EPA’s general practice to propose
revocation of those tolerances for
residues of pesticide active ingredients
on crop uses for which there are no
active registrations under FIFRA, unless
any person in comments on the
proposal indicates a need for the
tolerance to cover residues in or on
imported commodities or domestic
commodities legally treated.

1. p-Chlorophenoxyacetic acid. The
Agency canceled the last registered uses
for p-chlorophenoxyacetic acid on
tomato in May 1995. Therefore, the
Agency is proposing to revoke the
tolerance in 40 CFR 180.202(a)(1) for
combined residues of the plant regulator
p-chlorophenoxyacetic acid and its
metabolite p-chlorophenol in or on
tomato, remove paragraph (a)(1), and
recodify existing paragraph (a)(2) as
paragraph (a).

Based on the available data that
indicate combined residues of p-
chlorophenoxyacetic acid and its
metabolite p-chlorophenol in or on
mung bean sprouts will not exceed 0.2
ppm, the Agency determined that the
tolerance should be lowered to 0.2 ppm.
Therefore, EPA is proposing to decrease
the tolerance for combined residues of
the plant regulator p-
chlorophenoxyacetic acid and its
metabolite p-chlorophenol to inhibit
embryonic root development in or on
bean, mung, sprouts from 2.0 to 0.2 ppm
in newly recodified 40 CFR 180.202(a).

2. Glyphosate. A RED was completed
on glyphosate in September 1993 before
the passage of the FQPA. On April 11,
1997 (62 FR 17723) (FRL-5598-6) EPA
published a notice in the Federal
Register which established new uses for
glyphosate. Existing tolerances for
glyphosate in 40 CFR 180.364 were
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considered by the Agency to be
reassessed at that time. Although the
glyphosate RED recommended
revocation of tolerances based on no
registered uses for the following food
commodities; bread fruit, canistel,
cherimoya, cacao bean, date,
marmaladebox (formerly genip),
jaboticaba, jackfruit, persimmon, sapote
(black and white), soursop, and
tamarind at 0.2 ppm and coconut at 0.1
ppm; these food uses are currently
active and have existed for years since
the RED. Canistel, cacao bean, jackfruit,
and sapote have existed since 2003;
bread fruit, cherimoya, marmaladebox,
jaboticaba, soursop, and tamarind since
2000, and persimmon and dates since
1998. Therefore, EPA will maintain
these tolerances in 40 CFR 180.364.

Data on glyphosate residues in or on
both tea leaves and instant tea were
available at the time of the RED.
Nevertheless, instant tea was also
recommended for revocation in the RED
because the Agency at that time did not
consider it to be a significant item in the
daily dietary risk assessment of the
population of the United States from
pesticide use on that processed
commodity. However, instant tea is now
considered to be a processed commodity
according to the “Table 1.—Raw
Agricultural and Processed
Commodities and Feedstuffs Derived
from Crops” which is found in Residue
Chemistry Test Guidelines OPPTS
860.1000 dated August 1996, available
at http://www.epa.gov/opptsfrs/
publications/OPPTS_Harmonized/
860_Residue_Chemistry_
Test_Guidelines/Series/. As stated
above, existing tolerances for glyphosate
in 40 CFR 180.364, including instant
tea, were reassessed at the time of new
use approvals on (April 11, 1997, 62 FR
17723). Therefore, EPA will maintain
the tolerance on ‘‘tea, instant’ in 40 CFR
180.364.

In the RED, it was recommended that
tolerances be established for potato
chips, granules, flakes and processed
potato waste; however, the quality of the
data for potato chips, granules and
processed potato waste was in question.
In 1996 new residue data on potatoes
and processed potato foods and feeds
were provided to the Agency. These
data indicated that at the 10x rate
residues were <0.01 ppm glyphosate in
or on fresh potato chips, dry peel, and
wet peel; and 0.02 - 0.049 ppm
glyphosate on fresh flakes. Based on
these data the Agency has determined
that the established tolerance of 0.2 ppm
for ““vegetable, root and tuber, group 1,
except sugar beet” is sufficient to cover
all measured and anticipated residues of
glyphosate in raw tubers and in potato

peels, chips, flakes or granules.
Therefore, tolerances for potato chips,
granules, flakes and processed potato
waste are no longer needed.

In an effort to achieve compatibility
with Codex Maximum Residue Levels
(MRLs), EPA is proposing to decrease
the tolerance in 40 CFR 180.364 (a) for
residues of glyphosate
-(phosphonomethyl)glycine resulting
from the application of glyphosate, the
isopropylamine salt of glyphosate, the
ethanolamine salt of glyphosate, the
ammonium salt of glyphosate, and the
potassium salt of glyphosate in or on
kiwifruit from 0.2 ppm to 0.1 ppm.

In an effort to achieve compatibility
with Codex MRLs, EPA is proposing to
increase the tolerances in 40 CFR
180.364 (a) for residues of glyphosate
-(phosphonomethyl)glycine resulting
from the application of glyphosate, the
isopropylamine salt of glyphosate, the
ethanolamine salt of glyphosate, the
ammonium salt of glyphosate, and the
potassium salt of glyphosate in or on
cattle, liver and hog, liver from 0.5 ppm
to 1.0 ppm. The Agency has determined
that the increased tolerances are safe;
i.e., there is a reasonable certainty that
no harm will result from aggregate
exposure to the pesticide chemical
residue.

EPA is proposing to revise commodity
terminology in 40 CFR 180.364 to
conform to current Agency practice as
follows: Hop, dried cone to hop, dried
cones; wheat, milling fractions, (except
flour) to wheat, bran, wheat, middlings,
and wheat, shorts; grain, cereal, stover
and straw, group to grain, cereal, forage,
fodder and straw, group 16; vegetable,
bulb, group to vegetable, bulb, group 3;
vegetable, foliage of legume except
soybean, subgroup 7A to vegetable,
foliage of legume, subgroup 7A, except
soybean; vegetable, legume, group 6
except soybean to vegetable, legume,
group 6, except soybean; vegetable,
fruiting, group to vegetable, fruiting,
group 8; vegetable, leafy, group to
vegetable, leafy, group 4, and vegetable,
leaves of root and tuber, group (except
sugar beet tops) to vegetable, leaves of
root and tuber, group 2, except sugar
beet tops.

The tolerance reassessment in the
RED proposed that alfalfa (fresh and
hay), clover and other non-grass animal
feeds be consolidated in the
corresponding crop group ‘“‘animal feed,
nongrass, group 18" at 100 ppm. Since
the RED was published, the “animal
feed, nongrass, group 18” was
established; however, due to changes in
the use patterns and grazing intervals
the corresponding tolerance level is 400
ppm. Also, the existing and conflicting
tolerances for ““alfalfa, hay’” (400 ppm)

and “alfalfa, forage” (175 ppm),
respectively, should be removed since
the existing tolerance on “animal feed,
nongrass, group 18” (400 ppm) covers
these animal feed items. This was
originally proposed by the EPA June 18,
2003 (68 FR 36472) (FRL—-7308-8).
Therefore, EPA is proposing to remove
the tolerances in 40 CFR 180.364 on
alfalfa, forage at 175 ppm and alfalfa,
hay at 400 ppm, because they are no
longer needed and their commodity
uses are covered by the existing group
tolerance.

The RED recommended that a crop
group tolerance for, “‘grass forage,
fodder and hay, group 17" be
established at 200 ppm. Since then, the
tolerance ‘“‘grass forage, fodder and hay,
group 17" was established and
increased to 300 ppm on September 27,
2002 due to changes in the use patterns
and pre-grazing intervals (67 FR 60934,
FRL~7200-2), and (65 FR 57957, FRL—
6746-6).

Since the 1993 RED tolerance
recommendations, multiple tolerance
actions have occurred to affect those
original recommendations. The
tolerance levels and commodity names
have changed due to commodity
terminology updates, crop group
composition changes, adjustments in
use patterns or intervals of use,
additional data submissions, and
changes in the tolerance expression in
40 CFR 180.364 for glyphosate (60 FR
45062, FRL-4962-1), (61 FR 7729, FRL—
5351-5), (61 FR 15192, FRL-5351-1),
(62 FR 17723, FRL-5598-6), (63 FR
54058, FRL-6036-1), (64 FR 18360,
FRL-6073-5), (64 FR 41818, FRL—6096—
2), (64 FR 66108, FRL-6390-5), (65 FR
57957, FRL—6746-6), (67 FR 60934,
FRL~-7200-2), (68 FR 36472, FRL-7308—
8), (68 FR 39460, FRL-7316-5, (69 FR
65081, FRL-7683-9), and (70 FR 7861,
FRL-7697-7).

3. Difenzoquat. Based on available
field trial data that indicate residues of
difenzoquat in or on barley grain were
non-detectable (<0.05 ppm), barley
straw were as high as 4.0 ppm, and
wheat straw were as high as 4.2 ppm,
the Agency determined that these
tolerances should be decreased to 0.05
ppm, 5.0 ppm, and 5.0 ppm,
respectively. Therefore, EPA is
proposing to decrease the tolerance in
40 CFR 180.369 for residues of
difenzoquat in or on barley, grain from
0.2 to 0.05 ppm; barley, straw from 20
to 5.0 ppm; and wheat, straw from 20
to 5.0 ppm.

Processing data for wheat grain and
aspirated grain fractions indicate that
residues of difenzoquat concentrated 4-
fold in wheat bran and 4.6-fold in
shorts, and minimal concentration
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occurred in middlings. Residues did not
concentrate in flour. The wheat
processing data are also applicable to
barley. Based on those concentration
factors and the reassessed tolerance of
0.05 ppm for wheat grain, the Agency
determined that tolerances for both
wheat bran and shorts should be
established at 0.25 ppm. Therefore, EPA
is proposing to establish tolerances in
40 CFR 180.369 at 0.25 ppm for residues
of difenzoquat in or on wheat, bran and
wheat, shorts. In addition, because the
wheat processing data are translated to
barley, EPA is proposing to establish a
tolerance in 40 CFR 180.369 for residues
of difenzoquat in or on barley, bran at
0.25 ppm.

4. Hexazinone. The TRED mentions
the need for additional method
validation of Method AMR 3783-6 for
determining hexazinone (parent and
metabolite) levels in milk and livestock
tissues. The method has undergone
successful independent validation and
radiovalidation studies. Additional
validation by EPA laboratories is not
required. The method is considered
adequate for enforcement purposes for
residues of hexazinone (and
metabolites) in milk and livestock
tissues.

According to the TRED, the tolerance
expression, which is currently
expressed as hexazinone and its
metabolites (calculated as hexazinone)
in 40 CFR 180.396(a) for plant, animal,
and milk commodities for general
tolerances, and in plant commodities for
regional tolerances in 40 CFR
180.396(c), should be modified to
include all the specific metabolites in
plants, animal tissue and milk.
Consequently, EPA is proposing to
separate and recodify plant, animal, and
milk tolerances from 180.396(a) to (a)(1),
(a)(2), and (a)(3), respectively.
Therefore, EPA is proposing that the
tolerance expressions in 40 CFR 180.396
read as follows:

(a)(1) General. Tolerances are established
for the combined residues of hexazinone (3-
cyclohexyl-6-(dimethylamino)-1-methyl-
1,3,5-triazine-2,4-(1H,3H)-dione and its plant
metabolites; A [3-(4-hydroxycyclohexyl)-6-
(dimethylamino)-1-methyl-1,3,5-triazine-
2,4(1H,3H)-dionel], B [3-cyclohexyl-6-
(methylamino)-1-methyl-1,3,5-triazine-2,4-
(1H,3H)-dione], C [3-(4-hydroxycyclohexyl)-
6-(methylamino)-1-methyl-1,3,5-triazine-2,4-
(1H,3H)-dione], D [3-cyclohexyl)-1-methyl-
1,3,5-triazine-2,4,6-(1H,3H,5H)-trione], and E
[3-(4-hydroxycyclohexyl)-1-methyl-1,3,5-
triazine-2,4,6-(1H,3H,5H)-trione] (calculated
as hexazinone) in the following food
commodities:

(a)(2) Tolerances are established for the
combined residues of hexazinone (3-
cyclohexyl-6-(dimethylamino)-1-methyl-
1,3,5-triazine-2,4-(1H,3H)-dione and its

animal tissue metabolites; B [3-cyclohexyl-6-
(methylamino)-1-methyl-1,3,5-triazine-2,4-
(1H,3H)-dione] and F [3-cyclohexyl-6-amino-
1-methyl-1,3,5-triazine-2,4-(1H,3H)-dione
(calculated as hexazinone) in the following
food commodities:

(a)(3) Tolerances are established for the
combined residues of hexazinone (3-
cyclohexyl-6-(dimethylamino)-1-methyl-
1,3,5-triazine-2,4-(1H,3H)-dione and its
metabolites; B [3-cyclohexyl-6-
(methylamino)-1-methyl-1,3,5-triazine-2,4-
(1H,3H)-dione], C [3-(4-hydroxycyclohexyl)-
6-(methylamino)-1-methyl-1,3,5-triazine-2,4-
(1H,3H)-dione] , C-1 [3-(2-
hydroxycyclohexyl)-6-(methylamino)-1-
methyl-1,3,5-triazine-2,4(1H,3H)-dione], C-2
[3-(3-hydroxycyclohexyl)-6-(methylamino)-1-
methyl-1,3,5-triazine-2,4(1H,3H)-dione] and
F (calculated as hexazinone) in milk: and

(c) Tolerances with regional registrations.
Tolerances with regional registration, as
defined in §180.1(n) and which excludes use
of hexazinone on sugarcane in Florida, are
established for the combined residues of
hexazinone (3-cyclohexyl-6-
(dimethylamino)-1-methyl-1,3,5-triazine-2,4-
(1H,3H)-dione and its plant metabolites; A [3-
(4-hydroxycyclohexyl)-6-(dimethylamino)-1-
methyl-1,3,5-triazine-2,4(1H,3H)-dione], B [3-
cyclohexyl-6-(methylamino)-1-methyl-1,3,5-
triazine-2,4-(1H,3H)-dione], C [3-(4-
hydroxycyclohexyl)-6-(methylamino)-1-
methyl-1,3,5-triazine-2,4-(1H,3H)-dione], D
[3-cyclohexyl)-1-methyl-1,3,5-triazine-2,4,6-
(1H,3H,5H)-trione], and E [3-(4-
hydroxycyclohexyl)-1-methyl-1,3,5-triazine-
2,4,6-(1H,3H,5H)-trione] (calculated as
hexazinone) in the following commodities.

Based on available ruminant feeding
data at exaggerated pesticide dose levels
and the maximum theoretical dietary
burden, EPA determined that there is no
reasonable expectation of finite
hexazinone residues of concern in
livestock from treated feed. At an
exaggerated (62.5x) feeding level,
residues of hexazinone and its
metabolites were non-detectable; i.e.,
were below the combined limit of
quantitation (LOQs) of 0.1 ppm in fat.
Therefore, the Agency determined that
tolerances for fat of cattle, goats, hogs,
horses, and sheep are no longer needed
under 40 CFR 180.6(a)(3). As a result,
EPA is proposing to revoke the
tolerances in 40 CFR 180.396 for
combined hexazinone residues of
concern in or on cattle, fat; goat, fat;
hog, fat; horse, fat; and sheep, fat.

After correction of the exaggerated
feeding dose (62.5x) for cattle, goats,
horses, and sheep, the Agency
determined that residue levels of
hexazinone and its metabolites ranged
as high as 0.09 ppm (just below the sum
of the LOQs or 0.1 ppm), and therefore
meat and meat byproduct tolerances
should be maintained in newly
recodified 40 CFR 180.396(a)(2) at 0.1
ppm for cattle, goats, horses, and sheep.

After correction of the exaggerated
feeding dose (640x) for hogs, the Agency

determined that residue levels of
hexazinone and its metabolites were
non-detectable; i.e., were below the
combined LOQs of 0.1 ppm in tissue.
Therefore, the tolerances on hog meat
and meat byproducts are no longer
needed under 40 CFR 180.6(a)(3). As a
result of the available ruminant feeding
data and the enforcement method, EPA
is proposing to revoke the tolerances in
40 CFR 180.396 for combined
hexazinone residues of concern in or on
hog, meat and hog, meat byproducts.

In addition, after correction of the
exaggerated feeding dose (62.5x) for
cattle, the Agency determined that
residue levels of hexazinone and its
metabolites in whole milk ranged as
high as 0.164 ppm. Based on the
enforcement method, the sum of the
combined LOQs for hexazinone and its
metabolites, EPA is proposing to
increase the tolerance in the newly
recodified 40 CFR 180.396(a)(3) for the
combined hexazinone residues of
concern in or on milk from 0.1 to 0.2
ppm. The Agency determined that the
increased tolerance is safe; i.e., there is
a reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue.

Available data indicate combined
residues of hexazinone and its regulated
metabolites were <0.3 ppm in or on
blueberries and <0.35 ppm in or on
pineapples. Based on the combined
LOQs (0.55 ppm) of the enforcement
method for parent plus metabolites, EPA
is proposing to increase the tolerances
in newly recodified 40 CFR
180.396(a)(1) for combined hexazinone
residues of concern in or on blueberry
from 0.2 to 0.6 ppm and pineapple
(whole fruit) from 0.5 to 0.6 ppm, and
revise pineapple (whole fruit) to
pineapple. The Agency determined that
the increased tolerance is safe; i.e., there
is a reasonable certainty that no harm
will result from aggregate exposure to
the pesticide chemical residue.

Available data indicate combined
residues of hexazinone and its regulated
metabolites were <0.35 ppm in or on
sugarcane. Based on the combined
LOQs (0.55 ppm) of the enforcement
method for parent plus metabolites, the
Agency determined that the tolerance
for sugarcane, cane should be increased
to 0.6 ppm. Also, based on available
sugarcane processing data, the Agency
determined that residues of hexazinone
and its metabolites concentrated 32-fold
to final (blackstrap) molasses, the form
of molasses typically fed to livestock.
After adjusting for the 2.0x degree of
exaggeration used in the processing
study, the Agency determined that
while the calculated residue was greater
than the recommended tolerance for the
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raw agricultural commodity (sugarcane,
cane), it was below the current tolerance
level for sugarcane molasses and should
be decreased to 4.0 ppm. Therefore, EPA
is proposing to increase the tolerance for
sugarcane, cane and decrease the
tolerance for sugarcane, molasses with
regional registration in 40 CFR
180.396(c), as defined in 180.1(n) and
which excludes use of hexazinone on
sugarcane in Florida, for combined
hexazinone residues of concern in or on
sugarcane, cane from 0.2 to 0.6 ppm and
sugarcane molasses from 5.0 to 4.0 ppm,
and revise sugarcane molasses to
sugarcane, molasses. The Agency
determined that the increased tolerance
is safe; i.e., there is a reasonable
certainty that no harm will result from
aggregate exposure to the pesticide
chemical residue.

Based on the available residue data,
the TRED recommended decreasing the
tolerance in/on alfalfa hay contingent
upon previously requested label
revisions by the registrant related to the
pre-harvest and pre-grazing intervals.
The tolerance decrease is solely a
reflection of changes in the use pattern;
the decrease is not required for the
tolerance to be safe. The Agency is in
the process of following up with the
registrant and will address the tolerance
modification in a future Federal
Register notice.

Based on available data that indicate
combined residues of hexazinone and
its regulated metabolites as high as 1.46
ppm in or on alfalfa seed, the Agency
determined that a tolerance should be
established at 2.0 ppm. Therefore, EPA
is proposing to establish a tolerance in
newly recodified 40 CFR 180.396(a)(1)
for combined hexazinone residues of
concern in or on alfalfa, seed at 2.0

m.

pIn addition, EPA is proposing to
revise commodity terminology to
conform to current Agency practice as
follows: In 40 CFR 180.396(a) alfalfa
green forage to alfalfa, forage; grass,
range to grass, forage; and grass, pasture
to grass, hay.

B. What is the Agency’s Authority for
Taking this Action?

A ““tolerance” represents the
maximum level for residues of pesticide
chemicals legally allowed in or on raw
agricultural commodities and processed
foods. Section 408 of FFDCA, 21 U.S.C.
3464, as amended by the FQPA of 1996,
Public Law 104-170, authorizes the
establishment of tolerances, exemptions
from tolerance requirements,
modifications in tolerances, and
revocation of tolerances for residues of
pesticide chemicals in or on raw
agricultural commodities and processed

foods. Without a tolerance or
exemption, food containing pesticide
residues is considered to be unsafe and
therefore, ‘“‘adulterated” under section
402(a) of the FFDCA, 21 U.S.C. 342(a).
Such food may not be distributed in
interstate commerce (21 U.S.C. 331(a)).
For a food-use pesticide to be sold and
distributed, the pesticide must not only
have appropriate tolerances under the
FFDCA, but also must be registered
under FIFRA (7 U.S.C. 136 et seq.).
Food-use pesticides not registered in the
United States must have tolerances in
order for commodities treated with
those pesticides to be imported into the
United States.

EPA is proposing these tolerance
actions to implement the tolerance
recommendations made during the
reregistration and tolerance
reassessment processes (including
follow-up on canceled or additional
uses of pesticides). As part of these
processes, EPA is required to determine
whether each of the amended tolerances
meets the safety standard of the FQPA.
The safety finding determination is
discussed in detail in each Post-FQPA
RED and TRED for the active ingredient.
REDs and TREDs recommend the
implementation of certain tolerance
actions, including modifications to
reflect current use patterns, to meet
safety findings, and change commodity
names and groupings in accordance
with new EPA policy. Printed and
electronic copies of the REDs and
TREDs are available as provided in Unit
ILA.

EPA has issued TREDs for p-
chlorophenoxyacetic acid, difenzoquat,
and hexazinone. Glyphosate tolerances
were reassessed post-FQPA as part of
the Agency’s determinations on April
11, 1997 (62 FR 17723) to establish new
glyphosate uses and therefore a TRED to
reassess its tolerances was not needed.
All of these active ingredients had REDs
which were completed prior to FQPA.
REDs and TREDs contain the Agency’s
evaluation of the data base for these
pesticides, including requirements for
additional data on the active ingredients
to confirm the potential human health
and environmental risk assessments
associated with current product uses,
and in REDs state conditions under
which these uses and products will be
eligible for reregistration. The REDs and
TREDs recommended the establishment,
modification, and/or revocation of
specific tolerances. RED and TRED
recommendations such as establishing
or modifying tolerances, and in some
cases revoking tolerances, are the result
of assessment under the FQPA standard
of “reasonable certainty of no harm.”
However, tolerance revocations

recommended in REDs and TREDs that
are proposed in this document do not
need such assessment when the
tolerances are no longer necessary.

EPA’s general practice is to propose
revocation of tolerances for residues of
pesticide active ingredients on crops for
which FIFRA registrations no longer
exist and on which the pesticide may
therefore no longer be used in the
United States. EPA has historically been
concerned that retention of tolerances
that are not necessary to cover residues
in or on legally treated foods may
encourage misuse of pesticides within
the United States. Nonetheless, EPA
will establish and maintain tolerances
even when corresponding domestic uses
are canceled if the tolerances, which
EPA refers to as “import tolerances,” are
necessary to allow importation into the
United States of food containing such
pesticide residues. However, where
there are no imported commodities that
require these import tolerances, the
Agency believes it is appropriate to
revoke tolerances for unregistered
pesticides in order to prevent potential
misuse.

Furthermore, as a general matter, the
Agency believes that retention of import
tolerances not needed to cover any
imported food may result in
unnecessary restriction on trade of
pesticides and foods. Under section 408
of the FFDCA, a tolerance may only be
established or maintained if EPA
determines that the tolerance is safe
based on a number of factors, including
an assessment of the aggregate expo